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Coram Holt, Chief Fuſtice, 
1 


An. Dom. 1702, 


J. T OTE; à Retonn, viz. the firſt Retozn of this erm e . 
was by Pꝛoclamation cut off, and the Term adjourn: journed. 
ed to the ſecond Retoꝛn. pro 


Per Cur, If Jury in an inkerioz Court will not agree of Jury in infe- 
their Uerdi#, the way is as in other Courts, to keep them c 
without Meat, Dzink, Fire oz Candle, till they agree; and 77 i Salk. 
_ Steward may adjourn the Court from Time to Time till 2*'- 

they agree. | 


Generally a Levari Fac' is not the Pꝛoteſs of an Þundzed aue. 
Court, but it may be ft by Cuſtom, and generally all the Cour. 
Pundzed⸗Courts in England have ſuch a Cuſtom 3 The true Salk. 201. 
Common Law P?oceſs is a Diſtringas. 2 er. 


| Vide poft 44. 
Lutw. 588, 589. Comberb. 124. 


All Misdemeanozs in a judicial Officer, is a Contempt of 14 
this Court, and every Day an Attachment is granted againſt or judicial 
a Bailiff of an inferio2 Court, fo2 granting an Attachment ns. 
agatnſt all the Party's Goods. And Holt remembzed a Caſe 5, 8, 
of the Wayoz of Hertford, where a Court was held befoze him 25. 
only, and he pzetending Right to a Houſe made himſelf Leſ- 14. Raym- 
ſo2 of the Plaintiff, and gave Judgment fo2 his own Leffee; 756. 
and koz this he was brought io by Attachment and laid 1 


178. nr Keb. 942, 943. 2 Keb. 76, 152. Pef 152. 


22 
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— — 


the Heels, though he got off the eaſier fo2 that he had been an 

Old Cavalier: This he ſafd was in my Lo2d Hyde's Time: 
r Salk. 20. But on the other Hand an Officer is not to be puniſhed fo2 an 

Erro? in his Judgment. 1 9 


verdiẽt on a If a Jury give a Qerdit upon their own Knowledgs, they 
1 ought to tell the Court ſo; but the fair way had been koz ſuch 
1 Salk po of the Jury as had Knowledge of the Patter befo2e they 
Sa. 642. ate ſworn, to tell the Thing to the Court, and be worn as a 


Witneſs, 


Jury dif- Note; All this was ſaid by the Court upon a Motion fo2 an 
chapel en Attachment againſt a Steward ok an Jnferio2 Court, who had 
1 Salk. 281. Diſcharged a Jury without giving a Uerdif, but the Court 
= Ry”. would hear further bekoze they granted an Attachment. 


Law and Eq. 


95,189, 336. Doctor Woodward's Caſe. 


Judgment on HE Queſtion was upon the regular Entry of a Judg⸗ 

Auen. | ment upon a Warrant of Attozney, Per Car, If a 

6 Mod. 14, Pear paſs after a Warrant of Attozney given, Judgment can⸗ 

16, 282. nat be entered upon it without Leave of the Court, but if 

Pe 115,139. Me give a CUarrant in Gacation to give Judgment as of 

_ = laſt Term, his Death does not determine that Tarrant, be- 

cauſe the Party was alive at the Time of the Judgment en- 

ter'd; and the Time of entering the Judgment is not expꝛeſled 

on the Roll, but in the Margin, and the Tſe of it is fo2 Se- 

curity of Purchaſers only, but without it it is good again 

On Defen- the Party. Alſo if Oefendant make Default ſo as Plaintiff 

cans Se might have enter'd Judgment againſt him, and befoze aiual 

Pf! 13, 93, Entry Defendant dies, yet Platntiff may enter his Judgment 

94. Sc. as of the Term in which Default was made: And Holt quoted 

Shelley's Cafe, who died at four o Clock in the Womning of 

the Day on which the Recovery was, ſo that ff you reckon 

Pours and Minutes, he was dead at the Time of the Recos 

very had, yet it was held good: So if the Caption of a Fine 

be taken in the Uacation, if the TUrit be retoznable the nert 

Term, the Death of the Party determines it; but ik it be 

retoznable the Term befoze, it ſhall be well notwithſtanding the 
Parties Death. 


Erroneous It a Judgment be below fo2 the Plaintiff, and Erro2 is bꝛought 
Judgment. and the Judgment reverſed, yet if the Recozd will m_— 


0 
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the Court ought to give a new Judgment fo2 the Plaintiff ; Nev Juds- 
but if the Judgment be erroneous andi againſt. the Plaſntiff in Cunbe, 3. 
the Merits, that ought to be rev . 180. 


and a new Judgment : Saund. 180. 
given fo2 the Dekendant. Per Car', It erroneous * 2 Saund. 256. 


be fo2 Defendant, and it is reverſed, and the Werits appear T 
fo2 Plaintiff, he ſhall have Judgment; but ik the Merits be L4. Raym. 9, 
againſt Plainriff, Defendant ſhall have new Judgment: So in '* 

the Exchequer-Chamber ;: fo2 they are to refoun as well as to 

aftirm oz reverſe. „„ $63. een ener To A360 


An 8,C. on © 
new Writ. 

1 Salk. 89, 
3 

2 2 Salk. 603. 
+ S.C. Ld. Ray. 
821, 1252. 


thereunto retozn'd, a Capias retoznable the 14th of Avguſt 397. 
following, by which the Defendant being taken, and appear- „ Nod. 304. 


demnation with Cofts and Charges ol Suit ; the Sci. Fac. did 215. 
further recite a fozmer Sci. Fac. and commands the Dfficer ficut 
prius, &c. A Sci. Feci was retozn'd, and Judgment againſt the 

Bail, and now upon the TUrit of Error mayy Exceptions 

were taken. | ER att Lac oe Kato: 


r. That in this Caſe the Jnferioz Court can only award Exceptions to 
Execution of Goods, Lands and Tenements within their Ju- 9. | "pak 
risditton, and therefoze the Sci. Fac. ought to run fo, and not ;. 
generally as here. N 1 Salk, 404. 


2. After Iſſue joined and a Ven. Fac. to try it, the Defen- 
dant in the Oꝛiginal relicta verificatione cognovit actionem, ànd 
Judgment againſt him in 1001. Debt, and 50 l. Damages, 
without any Mention of Coſts, and the Pꝛaper of the Sci. Face. 
againſt the Bail is to have Execution de debito & dampnis; fg 
not accozding to his Recognizance. 1 2 


3. The Sci. Fac. is in the Mapyors Name, whereas it ought 
to be in the King's Name and teſted by the Mayo, it being a 
Pꝛocels of the King's Court. | The 
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4. The Sci. Fac. recites a Plaint levied the 17th of July, 
and on the Recozd it appears to have been on the 14th. 


2 Salk. 599. 5. In a Sci. Fac. againſt a Reconntzance it ſhould be in ea 
parte, and here it is in bac parte. 


6. The Command of the Trit ought to be to ſummon the 
Party, ff found within the Jurisdi#ion, but here it is ge- 
neral. 


7. Here went an al. Sci. Fac. upon which this Judgment is, 
_ the firſt Sci. Fac. not retozn'd, and ſo they ſhew on the 
ecoꝛd. . | 


To which it was anſwered, | 

1, By Holt C. J. The Recognizance fs well taken, that in 
Caſe Judgment be againſt the Dekendant, to levy the Con- 
demnation of his Goods and Chattels, Lands and Tene- 
ments; and the common Courſe in the King's Bench is ſo, tho 
in the Common Pleas they bind in a Sum certain, and the 
Summons need not be crampt up by Moꝛds to the Jurisdiftion 
of the Court; oz that ſhall be underſtood. 


Cember. 299. 2. (here the Demand is of a Debt certain, one need ſay 
no mo2e than dampna to include Coſts, except it be on taking 
a Gerdick on a Trial where Coſts are to be mentioned, but 
qo Confeſ. Nihil dic, &c. It is never, 02 at leaſt never need 
to be done. 


3. It is the conſtant Pzaitſce in all interioꝛ Courts to make 
the Pꝛocels in the Name of the Mapoꝛ. 


4. Upon a Writ of Erroz there can be no Advantage taken 
Variance, Ok a Ulartance between the Writ of Sci. Fac. and the Oziginal 
Inſt. Leg. Recoꝛzd. 
$97» 498, 
z Salk. 599g. 5 It is true, the Right way is not to ſay in hac parte in 
Pꝛoceſs upon a Recognizance, but it has obtained now to make 
it either way, and we muſt not hinder it. 


6. Anſwered, as in the firſt, ſupra, 
7. Which 
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7. Which is the chief, he asked the Counſel on the other 
Side, how they conld pꝛoceed upon a Sci. Fac. which was not 
retozned as here the firſt was not; koz there ought to be ſome 
Anſwer to the (Urit, as that the Party had nothing, &c. That 
he Sci. fecit, 62 Non eſt Invent. fo2 if there be no Retozn J 
doubt it will be a Diſcontinuance, and that can't be cured. by Diſcontiou- 
Appearance; but «fter Uerdi# a Miſcontinuance is cured, and ne. 
there being no Retozn to the firſt, 02 ſo much as a Recital of Micominu 


it on the fecond, but only ſicut prius precept. eſt, it Will de L: Sail. 


hard to maintain it; and if you don't appear at the Retozu 177-178 S. 

you cannot appear at all if the Pꝛoceſs be not continued down. ö _ 33% 

If there be an ODziginal retoznable in Trinity Term, and the 5% 124. 

Defendant does not appear but comes in Hilary Term, all is Few 131. 

wꝛong if there be not a Continuance to Hilary Term down duly 73, 1. 

entred 2 Ik Sci. Fac. be retoznable die Jovis prox” poſt tres Septim. 

S. Michael. if the Party appear Craſt' S. Martini, it will be an 

incurable Gap, koz none can appear when he has no Day by 

the Writ oz on the Boll, and here is neither: And ſuppoſe the 

firſt Sci. Fac. had been well retozned, and an Alias iſſues out re- 

toznable in June, and the Oekendant appears in Avguſt, all 

would be bad without a Continuance entered till Auguſt, be- 

cauſe without it the Defendant has no Day in Court; but he 

laid perhaps the want of a Retozn of the Sci. Fac. might be 

cured by the Oay on the Roll where the Teſte and ſſſuing out 

of the Grit is, which perhaps may be a Szound fo2 an Alias 

and alſo a Day fo2 Appearance; and he ſaid, that upon pleading 

the Statute of Limitation, he always uſed to plead the Reto2n, Stat. of Limi 

and not the Purchaſe of a Writ, fo2 it was the Retomn that 1 

gave the Poſſeſſion of the Cauſe to the Court. And ik one %% z-/ 12, 

were to continue a Latitat fo2 ſeveral Pears, he muſt get the firſt 99; . 

retoꝛned; upon which Ketozn you make pour Continuances zs, 7 

Down tho' vou never take out another; but there muſt be a Re- Cumber. 70. 

t02n of the firſt Writ ; ſo if a Cap. ad Satisfac. be taken without a 

Pear, you muſt continue it down as long as pou yleale upon a 

Vicecomes non miſit breve, and not be put to a Sci. Fac. ſo there 5% 7, 59, 68, 

is.a vaſt Difference between the Crit to which the Defendant 7”, 

has an Anſwer, and one to which he has none; fo? if it be a Writ ;;, 4. 

to which the Party has a Plea, there muſt be ſome ſo2t of a Re- 435+ 553» 

tozn, oꝛ that it came tarde, but fill there muſt be ſome Beton; : 5 

and koꝛ this he quoted the Cale of Sir Jobn Vidian and Welling; 1441. 

and can any Cert hold lea of a Wirit bekoze it comes back Ile 635. 

to them? And if you come to ſet it kozth by Sicut alias, you %. 
£ 2 oUNnht 1 Mod. Ca. in 


Law and Eq. 
73, 227 281, 1 Wane, 42. 2 Wms. 144. 145. 3 ms. 35. Stra 100, gol, 407. 
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ought to ſet it out at large; and he ſaid he would ſuppozt it, if 
he could, fo2 the Sake of the Suitozs, who have been at the 
Charge of purchaſing the Franchiſe, and not fo2 the Sake of 


the Steward; foz they generally oppzeſs the People. {This 
was Mich. 13 W. 3. 


And the Caſe was argued again this Term, and Broderick 
took Exceptions: Firſt, That the Oziginal Declaration was 
that the Defendant per Scriptum ſuum Obligatorium, &c. The 
Defendant pleads Non eſt Factum, and a Venire to try the 
Cauſe was ad recognoſcendum fi Scriptum Obligatorium ptæd' 
was the Deed of the Defendant, which he ſaid was a Con- 
tradition, and then there being no Day on the Roll to the 
Party but the Day on the Venice, which is none, the Venite 
being contradſ#ozy, the Conkeſſton of Relicta Verificatione fs 
void, and the Judgment grounded thereupon erroneous. But 
anſwered by Holt, take it to be fo, and that it is a plain Dil⸗ 
continuance, which is the utmoſt you can pzetend, pou can't 


take Advantage of that in an Erroz upon the Judgment on the 


Opinion. Sci. Fac. againſt the Bail. If Bail be to an Action in this 


Court, and a Sci. Fac. againſt the Bail and Judgment again 


them by Nihil Dicit, in a Writ of Erroz of that Judgment, 
they can't ſay that there was no Judgment in the Oziginal Ac⸗ 
tlon, becauſe that ought to have been pleaded on the Sci. Fac. 
fo2 tho' it be eſſentially neceſſary to charge the Ball, there 
ſhould be Judgment againſt the P2incipal, yet that muſt be 
Vids 1 Vent. taken Advantage of in pleading upon the Sc. Fac. and never 
Js upon a Writ of Erro?. 


Then was objefted, The want of a Retozn of the firſt Sci. 


upon a Crit iſſuing out of Chancery retoznable in the Common 


Reſpoaſ, Pleas o; in this Court, no Pꝛoceedings can be till it be re- 


tozn'd, fo2 till then it is not depending; otherwiſe' where the 
 TUrit iſſues out of the ſame Court and is retomable there. 


Vide 2 Ed. 4. 11. 5 Co. 47. And the ancient Pzattice was, 
that when a TUrit iſſued out of this Court, an Entry was 


made of it on the Roll, and where a Man is to loſe his Jn- 
heritance o2 incur a Penalty, he map appear on the Day on 
the Roll, tho' the Dfficer has not retozned the Writ. 


I | Holt. 


Fac. foꝛ an Entry was made that the Officer had not retomed 
it; To which it was anſwered by Counſel, that true it is, 


Term. Paſch. 1 Anne in B. R. 


Holt. The antient way was to make a Recozd of the Of. Opinion. 
ginal, and in the Common Pleas they went by way of Recital, 
Dominus Rex miſit Breve ſuum clauſum in hæc verba: Mow & Sci. Poſt 50, 68, 
Fac. is ſued out here, and an Entry made of Vicecom' non miſit 69. 
Breve, and Tued ont and retozned, and the Party appears: 4 g. 
hy ſhall they not p2oceed upon this ſecond Writ ? And tho 
the firſt be not retozned, pet there is an Entry of it on the 


Plea-Roll, and upon that tht other Pꝛocedings are founded; 
and the ſecond refers to it ſicut alias. | 


And the Caſe being argued again in Mich. primo Anne, 
Holt beclared, pe had ſpoke to Coke Pꝛothonotary of the 
Common Pleas, who aſſured him he never knew a P2oceeding 
upon a ſecond Sci; Fac, the firſt not retozned, and he ſaid, 
that tho' the Defendant had a Day in Court upon the Sci. 
Fac. being entered on the Roll at its Jſſufng, yet there 
can be no P2oceeding upon it till it be retozned, and you 
ſhould get a Retozn made; no Matter whether executed oz 
not. | * | 


Another Exception taken was, that this was a Judgment Exception to 
on Demurrer, and they gave a Final Judgment without **/#g=cn. 
niving an Jnterlocutozy one, Quia videt. Cur. &c. And it 
was ſaid, That the Fozms of Judgments ought to be ftrifly 
kept to; and therefoze Conceſſum oz Adjudicatum has been 
held bad in an Inkerioz Court. And this is like the Caſe of 
a ſpecial Uerdift, where the ſpecial Fa# is left to the Judg⸗ 
ment of the Court. 1 Rol. Rep. 305, 309. 2 Cro. 372. 3 Cro. 

227, "Tis not enough that Judgment be given fo2 him that 


ought to have it, but it muſt alſo be upon a right G2ound. 
Vide Owen 19, 


But Holt fatvy, Such a Fault would be amended now; and 
he ſaid, that always upon Demurrer befoze you p2oceed to 
final Judgment you ſap, Quia videt. Cur. quod Placitum, &c. Opinion 
Ideo confideratum eſt, and here they give final Judgment, when 
fo2 ought appears they have not determined the Matter ſub- 
mitted to them; and though it be not eſſential to give a Rea: 
ſon fo2 their Judgment, pet it is material to decide the PMat⸗ 
ter put in Judgment, and the Court ſeemed inclined to re- 
verſe the Judgment fo2 theſe two Errozs; which Raymond 
ko the Defendant perceiving, he took Exception to the __— Note 
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of Erroz, that it was Quod in adjudicatione Execitioni Judici 
pred Error intervenit, where it ſhould be in adjudicatione Execu- 
tionis Recognitionis pred”. And tho' Powel ſaid that a Recoghj: 
zaͤnce was a Judgment, and wanted nothing but Execution tg 
make it a compleat Judgment. Holt ſaid, yet it was another 

Writ of Error Species of a Judgment, which ought to be ſhewed; and the 

qualt'd. Court were of Opinion to quaſh the Writ ok Erro2 fo? this 
Exception ; but ſee 1 Salk. 402. That the 9 below wag 
reverſed, Mich. 10 Anne. 


What an Ar- Fer Holt, * Tf a Uindow be open, and a Bailiff put in 
reſt. his Hand and touches one fo2 whom he has a (Warrant, he is 
6 Mod. 173, thereby his Pꝛiloner, and may bzeak open the 2 to come 
1 Salk. * 1 at * 


11 Jacob ver/us Dallow. 


Raym. 755. IBEL was in the Spiritual Court fo; diſturbing in a Seat 

Prohibition. in a Church; the Oefendant below comes fo2 a Pꝛohibi⸗ 

Seat in a tlon, and ſuggeſts a pꝛeſcriptive Right in himſelf, and Pꝛohi⸗ 

Church. bftfon granted and declared on; and fo2 a Conſultation, the 

: Mod. Ca. in Dekendant ſet up a p2eſcriptive Title to himſelk, and traverſcs 

14. that of the Plaintiff; and upon Demurrer a Conſultation was 
awarded; fo? per Cur”, The Ozdinarp has of common Right 
the Diſpoſal of Seats, if there be no tempozal Right ſet up 
againſt it, as the now Plaintiff has done here, viz, his Pꝛe— 
leription, and that is now traverſed. 


Prohibition, After Sentence in a Spiritual Court, thee will not grant 
"ide pt 137» Prohibition, except it appear upon the Face of the 3 
— 187. ings, to be Matter out ok their Jurisdiſtion. (pre, poſt. 


8. C. 1 Salk. Davila e Diner 
73. 


Attachment Submiſſion to an Arbitration was by Rule of Court, and 
1 A after the Arbitratozs had made ſome PPꝛogrels in the 
Le Matter, the Party came and ſnatch'y away the Papers, and 
857. ſo hinder'd farther Prꝛoceeding: And per Holt, There ought to 
bra. 65. be an Attachment, if the Party did not enlarge the Rule and 


pay Coſts. 
4 POT 


ll. 
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— 


Lumly ver ſus N Judge of the Admiralty of 8. C. 1 Salk. 
enſilvania. 8. C. Id. 
| Raym. 767, 
T was Trover and Converſion koz a Ship, which the De- Trover and 
1 fendant condemned fo2 want of being regiſtred in England; Casto 
the Ackion was laid in London, and being removed by Habeass 
Corpus to the King's Bench, the Queſtion was, whether there Comber. 36 
ſhould be Bail as this Cafe ſtood. And Holt ſaid, That tho' 
it was upon a Habeas Corpus, they might inquire into the ben ©» a 
Cauſe of Action, and if they ſaw Occaſion, ozder ſpecial Bail; 2%; 7 
fo? otherwiſe the inferio2 Courts might be made uſe of to op: 98, 101, 102. 
preſs People, by laying great Aﬀfous upon them there; and £4 Ry». 
here, if the Oekendant has ated as Judge, and the Batter 22. ©2* 
was within his Cognizance, his Sentence, whether Right oz 759; 795. 
Crong, binds till it be reverſed; and if it were in the Ad- 32 93% 
miralty of France, it would be ſo, and the only Remedy in uch 
Caſe is to appeal. 


Per Holt, The Writ of Ne Exeat Regnum ought not to be Ne Er- 
granted, but upon great Reaſon and Examination; otherwiſe — _ 
a Homine Replegiando may lie. Fide 2 Selk. 


| 581, 702. 
Ld. Raym. 613, 903, 987. Prec. Chan. 492, 171, 230. Caſ. temp. Talb. 196. Gilb. Eq. Rep. 149. 
1 Wms. 263. 3 Wms. 313. 


Queen S Ewer. S. C. 2 Salk. 


64. 
: | h | | 8614 Ray. 
Cire Facias upon a Recognizance entered into befoze Holt, 756, 757. 


C. J. conditioned that one J. S. ſhould appear to an Jndii- Recogni- 
ment againſt him, and carry it down to Trial accozding to the“. 
late Act of Parliament; and the Defendant demurs to it: 


1. There is a Uariance between it and the Recognizance : 1 
The Recognizance recited is, That upon Iſſue joined, the De- , 36, 
fendant would give Notice of Trial to the Pꝛoſecutoz and his 697, 702, 
Clerk; aud the true Recognizance entered into, is to give Mo. 7'5: 
tice to the Pꝛoſecutoz oz his Clerk; ſo there is a Gariance, 
and it fs not purſuant to the Statute ; fo? it is in a greater 
Sum than the Statute requires, which fs only 201. each. It 
was urged on the other Side, that if one would except againſt 
a Urit, he ought to have Oyer of it; and that notwithſtand- % of the 
ing it be ſet out in hec verba. But it was aiſwered, that it Woh 5 
were vain to demand Oyer of a Writ which is already ſet out 2g. ' 
in hc Verba on the Roll. Indeed tis true, none can except - Lutw. 1642. 
againſt an oziginal Writ that is not ſet out in bæc Verba, Sung. . 

D without; C 7, 
1.d. Raym. 347, 892, 979, 1056, 1176. 
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Opinion. without having Oyer of it. And Holt, C. J. ſaid, That the 
Recognizance varies from the Statute, and therekoze cannot 
be good by the Statute; pet it may be good by the Tommon 
Law: It is true, the Recognizance, if not accozding to the 
Statute, can't make the Certiorari a Superſedeas, fo2 by Statute 
no Certiorari ſhall be a Superſedeas without a Reconnizance of 
201. &c. But befoze that Statute the Judges of this Court 
had Power to take Recognizance, which is not taken away by 

| the Statute; but only that they ſhall not be ſuch as will make 

Writ quaſhed. @ Certiorari a Superſedeas: And the Mrit was quaſhd fo2 the 
firſt Exception. | 


Domina Regina & Paroch. de Milverton. 
rder of Ju- 

der wb PON an Appeal to the Seſſions, they made an Oer 
Blackerby's that the firſt D2der ſhould be quaſh'd; and the Party ſent 
Caſes. to the Pariſh from whence he was thereby removed. It was 
Vid 2 Salk. agreed, the Juſtices of the Seflions had only Power to affirm 
Mod. 208, 02 quaſh the kozmer D2ders, but not to make a new one; but 
* becauſe an Oder may be good in Part and vold koz other Part, 
eden 33, that Part which ozdered the poo2 Perſon to be ſent back was 
S . 75% quaſh'd, and the Reft confirmed. 

Bail for a Per Holt, A married Woman is to be diſcharged upon com- 
Feme Covert. mon Bail of Courſe ; but ff it be doubtfulgwhether ſhe be mar⸗ 
be , Tied 02 not, che ſhall be held to ſpecial Bail, if the Cauſe re- 


1. Quire ſpecial Bail. 


1 Salk. 115. 
1 Mod. 8. 1 Lev. 1. 2 Vern. 613.. Stra. 1167, 1237, 1272. 


Coroner. It is Matter indifable to bury a Wan that dies of a violent 
> Henk a3. Death, befoze the Cozoner's Inqueſt have ſat upon him. 
Sec. ibid. cr Olt. 


Stra. 22, 167, 


Gr Rule of Court, That no Oder of Juſtices, whereof 


ſtices. an Appeal lies, be b2ought hither by Certiorari till after Appeal; 
6 Mod. 40, AND ik any be, that it be ſent back by Procedendo : Fo2 the on 
1 a ginal D2der does not come up, but the Tenoz of it, as appears 
147. by the very Wozds of the Beton. 


8. C. La. F eltham & Cudworth. 


Raym. 760, ; | | 
. Cire Facias by an Adminiſtrato2 to revive a Judgment had 
ne on > by the Inteſtate againſt the Defendant, who pleads the 


of tuo Thirds Statute of Compoſition of two Thirds in Number and Ua- 
He | TT 


pleaded. lue 
Paßt 16, 96. 


— 


— 9 
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lue of the Creditozs, and a Compoſition fo2 Payment of 28. 
in the Pound; Ita quod he paid it within five Pears after he 
ſhould be diſcharged out of Pzifon $ and on Demurrer the whole 
Mueſtion, whether the Defendant ought to aver that he had 
been in Gaol : And it was urged by the ]laintiff that he ought, 
and that the Plea was ill fo2 want of it; fe2 the Intent of 


the Statute was, that there Chould be an abſolute poſitive Com: / 


poſition, either to take leſs than the Debt, o2 to give a longer 
Day of Papment; but not to diſcharge the whole Debt of the 
Creditozs, by the Compoſition ok two Thirds, which would 
be the Caſe here, if the Defendant had never been in Gaol ; 
fo2 the 25. in the Pound was not payable till five Pears after 
the Dekendant came out of Gaol, and that might be never, if 
he had not been then in Gaol; and. then the Compoſition 
might be, that Dekendant ſhould never pay, 
4 5 


To which it was anſwered, that it is in the Power of the 
two Thirds of the Creditozs, &c. to make a Compoſition 
general; that a contingent Compoſition is a Compoſition 
within their Power , beſides it was ſaid, that the Batter ſub- 


ſequent to the Ita quod, did not depend upon it as upon i 7. ga. 


Condition p2ecedent, but that the Ita quod was only a Limi- 


tation; as a Gzant of a Rent p2ovided it does not touch his 


Perſon, oz a Gzant without Impeachment of Waſte, Ita quod 
he don't commit voluntary Maſte. 


Another Day the Court held it no good Compoſition, be- Ci«. 


cauſe it is ſuch as perhaps the Defendant will never be bound 


to perfozm, and the Ita quod makes it a Condition pꝛecedent, Condition 


that the Defendant ſhould be diſcharged out of Gaol ; and the 


Statute intended a final abſolute Agreement, whereby the 231. 


Creditoz is bound to receive ſo much oz to give ſurh Time, 
and if the Defendant does not perkozm ſuch Compoſition, the 
kozmer Debt is thereby revived. Suppoſe J covenant with 
J. S. to convey him ſuch Lands, Ita quod he pay me 5001. by 
ſuch a Day; he does not pay the Poney by the Day, Jam not 
bound to make over to him the Eſtate; fo2 where an Ita quod 
fs annexed to an Agreement koz a Thing not executed, it qua- 
lifies the Matter befo2e, and is the ſame Thing as if it were 
put firſt : And the Act means there ſhould be a compleat final 
Agreement, and not one depending on Uncertainties: Now 
Non conſtat that the Defendant ever was in Pꝛiſon, and there- 
koꝛe fo2 ought appears, the Condition pꝛecedent never happened, 
no? is like to happen; and we can't intend he was ane . 


precedent. 
Salk. 171, 
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And per omnes, All Compoſitions by Girtue of this Ack wo2k 
by way of Defeazance, which ik not perfo2med, the 9 
Debt ariſes. Judgment pro Quer'. 


Toll inciden Per Holt, A Toll is not of common Right incident to a 


to a Market. 


Comber. 207. Market; per eundem, It has been heid that an Indebitat' As- 
1 Show. 25 ſumpſit would lie fo2 a cuſtomary Fine of a Copybotier, but he 
2 how. 34+ lald, he never could be reconciled to that Opinion. 


5 Lev. 400, 


424. 1 Salk. 327. 4 Mod. 319, Cc. Str. 1171. 


1 Per eundem, without a particular Uſage, the Mapoz of a 
1246, 1030. Cozpogation has not a caſting Goice. 

T3], on. Green & Rivit. 

8. C. Id. 


Raym. 352. | N an Aſſumpſit, non Aſſumpſit ipfra ſex Annos was pleaded, 


Statute of Li- 1 Plaintiff replies that pro Recuperatione of the ſaid Debt, he 
mitation. ſued out a Bill of Middleſex, which he recites in his Replica: 


4 3 Leg. tion, and it appears to bear Teſte Die Lunz poſt tres Septimanas 


1 Saund. 36, Sancti Michaelis, Anno quinto, Ita quod parat. habeat the De: 
nb e fendant's Body Die Lunz poſt tres geptimanas Sancti Michaelis 


Comber. 


1 Show. 497 generally, without telling when, and that the Oefendant pꝛo⸗ 
2 5 79, miſed within ſix Pears befoze the Iſſuing thereof ; Oefendant 
; Salk. 227. TejOineD, that he did not p2omiſe in ſir Pears befoze the Jfluing 
14d. Raym. thereof, and on Oemurrer the Exception was to the Replica- 
383, = tion, that it did not appear when the Writ was retoznable, fo2 
435 883. it could not be intended to be immediate without it had been ſo 
1429, 1430, laid expꝛeſly; and in Fai a Bill of Middleſex is never reto2nable 
2 Vern. 69g. immediate; and it is true, the Writ itſelf does never mention 
Stra.g50,736. the Pear in which it is retoznable; but when one pleads a 
ide antea 5. UIrit, he ought to Do it: And Holt ſaid, the Statute of Li- 

mitations was one of the beſt of Statutes, and the Pleading 
Judgment thereof no Dilparagement to any Body; and Defendant had 

. Judgment Niſi. 


Sir George Tuke's Caſe. 
Afung/e for IN Aſſumpſit the Plaintiff declared, that he was poſſeſſed of 


peg? og a Note of the Defendant's, by which the Defendant p20- 


Delivery of a Miſed to pay him ſo much Monep; that the Defendant in Con- 
4 5 ſideration the Plaintiff would deliver him the ſain Mote, pꝛo⸗ 
358, 168, miſed to pay him the Money; that he thereupon delivered him 


663, 664, the Mote; after Uerdit it was moved in Arreſt of Judgment, 


e bere was no Conſideration ; fo2 it did not appear what the 


59, 700, 
itz-G, 302, Con- 


803. Comyns 98. Stra. 94, 406, 407, 592, 648, 653, 728, 933, 1027. 
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Conlideration of the Note was; and if the Note were wi 
W 1 ere up can't be one. Wia. l. 
171. 2 Saund. 130. But per Cur, 1. Delivery of the 

being [aid indefinitely, it chall be intended a Delivery of ;- : 2 23, 
and tho a Note fo2 the Payment of the Money does not carry N Lv. 
a Conſideration in itſelf, yet it is Evidence of a Debt, and by > Salk, 125 
Conlequence a Means whereby he may recover his Money; and 126, 136. 4 
the Parting therewith is a Conſiveration, and the Defendant ' 65. 


þ | Vent. 159. 
has admitted it to be upon Conſideration, by demanding it to 184. 31,25. 


be deliver'd. And if the Caſe had been, that this had been Rol. Abr. 
the Note of J. S. fo2 Payment of Money to J. N. and J. D. in 4s 
Conſideration that J. N. would deliver the Note to him, had 
pꝛomiſed to pay him, it had been a good Conſideration; fo2 

it is not neceſſary the Matter of the Conſideration ſhould be 

of Advantage to the Defendant, ſo it be any Trouble oz Dil⸗ 
advantage to the Plaintiff, Judgment pro Quer. Judgment. 


A. takes a Judgment in the Name of B. who dies, and After Death 
Adminiſtration is committed to another: A. enters Satif. $9 
kation on the Judgment; the Adminiftrato2 of B. moves that 4&4. 
the Entry of Satisfaition be vacated, and this appearing on % 2. 

a Repozt of the Maſter to whom it was referred, the Court 8/9 % 
ſaid the Defendant had good Equity, but they could not help 
him, and the Kule was to vacate the Entry of the Judgment 


Niſi. 


Prideaux & Morrice. 1 8. C. 2 Salk. 


502, 


T was an Action on the Caſe in the Common Pleas, again Parlament. 

the Dekendant Morrice, being one of the Ufanders of the r Return: 
Town of in Cornwall, fo2 not retozning the Plaintiff, 19, 20. 
he being duly elected a Member of Parliament koz that Bo- 6 Mod. 45, 
rough; but inſtead thereof falfly and maliciouſly retoming 104. 4. 
J. S. who was not duly choſen. Cpon a ſpecial Uerdift finding 5 Mod. 311. 
all the Declaration, and farther, that the Right had not been: . ct. 
determined fn the Houſe of Commons, and that there was polen 475. 
another Giander ſtill living; the Court after ſeveral Argu- L4. Ram. 


ments, delivered their Opinions by Trevor, C. J. Blencow, 91, 93% 
Powell and Nevill: Em 


1105. 


Me are all of Opinion, that the Defendant ought to have 
Judgment. 


E 1. We 


11 
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Obj. 


Reſp. 


— 


1. We don't give our Opinions how it would be, if the 
Matter had received a Determination fn the Houſe of Commons 
in Favour of the Plaintiff, 


We give no Opinion how the Atfon ought to be con⸗ 
ceibed: : Whether it ought to be againſt both the Uianders, oz 
whether it might be againſt one of them, becauſe our Dpinions 
are that it Does not lie againſt them any way. | 


So that our firſt Reaſon is, fo2 that the Judging of the 


Right of Eleſtion belongs to the Parliament, that is, to the 


Houſe of Commons; and that is the pzoper Jirisdition foz 
determining ſuch Matters, and therekoze it would be very ab⸗ 
ſurd and inconvenient ik it ſhould be tried by a Jury oꝛ Court 


ok Weſtminſter-hall, in an Action on the Caſe ; fo2 that would 
pꝛoduce a different Determination of the ſame Matter, by two 


independant Jurisdiſtions; one might have Judgment and Da⸗ 
mages againſt him in Weſtminſter-hall, fo2 a Matter in which 
he might have done his Duty by a Gote of the Houſe of Com- 
mons, and of which the Commons are the ſole Judges. 


Obj. This Jnconvenience of claſhing Jurisdiftons would 
enſue in Caſes where the Ack of Parliament gives the Action, 
and a particular Penalty; and yet none will ſay but the Action 
will lie notwithſtanding, even befoze any Determination of the 
Matter in Parliament. 


Anſw. TUhere the ST Ee gives the Courts of Weſt- 


minſter-hall g Jurisdifton, let the Jnconvenience be what it 


will, we may exerciſe the Jurfsdifion ; but it can't be ſaid, be⸗ 
cauſe the Parliament has given us a Jurisdiction in particular 


Inſtances, that by the ſame Reaſon it has given it to us in all 


5 Caſes: And the Argument is, to ſay becauſe the Parliament 
Has given us a Remedy, therefoze it lay at Common Law, 


when the contrary Inference is much moze natural; and if 


the Parliament had intended to give a Remedy, it would have 


given an Action ok the Caſe, fo2 that had been the moſt. ade- 


quate Remedy, and would ſuit every Body's Cale; and the 
Statute of 23 H. 


6. that gives a Penalty in ſome Caſes, takes 


* Notice, that befoze that Statute, there was not ſufficient Re- 


medy. 
Obi 


— 


[ OED 
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Obj. Not inconvenient that there Mould be concurrent Ju- 04. 
risdiftions, ko: the Queen's Bench, Common Pleas, and he F 
Court of Exchequer are ſo, 


Anſw. It is true; but that wozks no Tnconveniency to the Ref. 
Subject; fo2 if the Suit be commenced in one Court, nd oy 4 
ter in another, that Court which has firſt Poſſeſſion of the 
Cauſe ſhall determine it, and it is a good Plea in Abatement 
fo2 a Dekendant to lap, that there is an Action depending in 
another Court fo2 the ſame Cauſe , and a Judgment in one 
Court is pleadable in Bar to an Aion fo2 the ſame Cauſe in 
another: But that will not be ſo in the pꝛeſent Cale. 


Obj. The Caſe of the Earl of Banbury, where the Court ok 053. 


Queen's Bench did determine the Right of Peerage. Fro 
1247, &59. 


Anſw. That Cauſe is not a Pꝛecedent to be followed, fo? Reſp. 
the Conſequence of it is a Failure of Juſtice to this Day 
lo that that Cale is a ſtrong Inſtance of the Pilſchiek that we 
would now avoid, 


Another Argument againſt it is, that of Littleton upon the 
Statute of Merton, a non uſitato. Anſw. The Miſchicf has 
always been as appears by the Acts of Parliament giving Re 
medy therein. Vide Acts of H. 4. and H. 6. | 


Another Argument againft it is, That the Right of a third 
Perſon would be tried here between Strangers. Anſw. So 
it would be determining his Right by a ſide Mind. 


Carlile S Greenwood. | S. C. 6 Mod. 


134. 
Cire Facias bzought on a Judgment in the Queen's Bench at Adminifra- 
Weſtminſter, and the Adminiſtratoꝛ pꝛoduced Adminiſtration, tor. 
by the Archhiſhop of Vork; and becauſe the Judgment was Al⸗ 
ſets at Weſtminſter in the P2ovince of Canterbury, the Admini⸗ 
ſtration in the Pꝛovince of York did not extend to it. 


Lilly's Caſe. | 
Apprentice. 


# Ovenant lies not againſt an Apprentice being an Inkant. tain. 
1 Cro. 179. 1 Mod. 271. See 2 Danv. 460. pl. 12. 1 Lev. 1 Vern. 328: 


290. 2 Saund. 169, See Covenant by an Appꝛentice, 6 Mod. 518. 9% 
154. | 1 Mod. Ca. in 
| | Law and Eq. 


| | 191. 
1 | Beverly sua. 604. 


n 


— 


1 ˙* ——.— 
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Beverly & Pim. 


Traverſe. Br upon ſeveral Pꝛomiſes; the Statute of Compoſition 
1 of two Thirds pleaded in Bar; but the Plaintiff ſhewed 

the Contract to have been ſince the Time ok the Statute, 
which the Defendant did not traverſe in his Plea, as he ought 
to have done; koz if you vary from the Time in the Declara⸗ 
tion, and make ſuch Uartance material, you ought to traverſe 
the Time in the Declaration: And Judgment pro Quer' Niſi, 


S. C. 1 Salk, Domina Regina & Clerk. 


377 


Coroner's In- IT was an Inquiſition taken befoze the Cozoner, Super viſum 
1 raver- I Corpotis of one who had killed himſelf, and firſt was ſaid 
See 1 Salk. per totam Curiam, that ſuch Tnquiſition is traverſable ; 


Trot 7. That it wanted the Wow Murdravit, fo2 it was that 
the Party Deum præ Oculis non habens, ſolus exiſtens in Domo 
ſua Manſionali voluntarie felonice & ut Felo de ſe cum cultro 
Pretii, &c. quem in manu ſua dextra tenuit, Jugulum ſuum ſecuit 
& ſeipſum occidit. And it was anſwered, that the Mozd Mur- 
dravit is not neceſſary in ſuch an Jnquiſition as this, though 
it be otherwiſe in an Jnditment of Murder of another Perſon, 
becauſe there are Degrees in the Offence of killing another, 
as Manſlaughter, Murder, which ought to be expzeſſed in 
Moꝛds, but in the Dffence of killing one's ſelf there can be no 
ſuch Degrees. 1 Keb. 66. held by Twiſden that the Mozd 
Murdravit fs not neceſſary in ſuch an Inquiſition, though there 
was an Opinion to the contrary in the Caſe of Alderman in 
3 Keb. 604. Dyer 304. 2 Lev. King & Parker. Holt ſaid, Jf 
it was not fo2 the Authozity of Alderman's Caſe in my Low 
Hale's Time, he would think it not neceſſary in the Caſe of 
Felo de ſe; fo2 he ſaid the Reaſon why Murdravit ts neceſſary in 

| an Jnditment of Murder, is becauſe Clergy does not lie in 

2 Murder. But moſt ſurely a great Defet in this Inquiſition 

Coroner's In- 18, that it is not ſaid he died of the Mound ſet fo2th in the 

queſt to have Jnquiſition : Fo2 to what Purpoſe has the Queen a Uiew of 

the Jury may the DEAD Body, but to ſhew the Jury that the Wound is 

ſee the Wound 102tal 2 And fo2 this Fault the Jnquiſition was quaſhed ; fo2 

wortal. it is not enough to ſay that it was Felonice, but alſo it ought 
to be ſhewn how it was Felonice. Per totam Curiam. 


Note; 


2 
— 


* 
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Note; Midſummer Day was on Wedneſday this Pear, and Tun. Term 
if that had not been, that Wedneſday had been the laſt Day of <»»*t end on 
Trinity Term, but now it was on Thurſday : Foz per Holt, pg" 

Trinity Term may begin on Midſummer Day, but can't end on Vide 6 Mod. 

it; there can be no Retom this Pear in tres Septiman' Trin', 5,148. 196. 
but it muſt be Die Jovis poſt tres Septiman' Trin', and this he LA. Rm 


Ld. Raym. 4, 
ſaid had not happened in one hundzed Pears befoze. 639, 1528, 
Adam's Caſe. 


A Capias in Withernam was teſted the 1ſt of May, and retomn:- Viren 
able Die Jovis poſt tres Trin'; and the Court oꝛdered the . 
Attoꝛney and Filazer to attend; fo2 they look'd upon it to be 227, 226, 
a great Oppzeſſion to make ſuch a long Reto2n in ozder to de. 229 6 
p2ive one of his Liberty ſo long. And here he gave Bail, Body go 


ko: Body to appear at the Retozn of the Writ; and the 14. Raym. 
Withernam was ſuperſeded. | 775. 


Inkozmation againſt the Playhouſe fo2 Aﬀing pꝛokane and Playhouſe 
lewd Plays, and they being bound by Reconnizance to try it, Pitt 76. 
made up the Recozd wrong, viz. Lincoln's Fields fo2 Lincoln's 5 Mod. 142. 
Inn Fields, thinking to be acquitted upon that Gariance; but Conber. 304- 
Holt oꝛdered it to be found Specially, and Mz. Attorney moved 


to have their Recognizance eſtreated. 


Sir Richard Neu digate's Caſe. 


IR Richard Newdigate was bound by his Recognizance fo? a Recognizance 

Twelvemonth to keep the Peace againſt his Daughter, — 
and fo2 his Appearance the firſt Oay of next Term; and the Father. 
Court ſaid, they could not diſpence with his Attendance, as 3 Was 103, 
they could if it was de die in diem, but here he was bound by 884 


; Stra. 1207. 
the Condition of his Recognizance. 


F Term. 
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* 2 Salk. 

S. S. 14. Machil verſus Clerk. 

Raym. 778, | 

Cones 11g RROR in this Court, on a Judgment given in the 
Tenant in Common Pleas, where the Queſtlon upon a ſpecial Uer- 
. A- dit in Ejetment was this: A Tenant in Tall, in Con⸗ 
his Son's Mar ſideration of a # arriage of his Son, covenants to 


riage, cove- ſtand ſeiſed to the Ciſe of Hitmſelf fo2 Life, Remafnder to the 


yard 5 Aſe of his Son and Heir, and the Þeirs Male of his Body by 


but afterwards hig intended Mike, with ſeveral Remainders over; and after 
_ fuffers a Re- he ſuffers a Recovery in which he himſelf is Tenant to the 


covery to o 


ther Uſes, and Precipe, ànd vouches over the common Gouchee; which Reco- 
the Uſes on betty was to other Uſes than thoſe mentioned by the Covenant: 


the Recov 


- * adjedged So the Queſtion was, Whether the Tenant in Tail, notwith- 


good. ſtanding the Covenant to ſtand ſeiſed, continued ſeiſed in Tail, 
14. Raym. fO2 then the Recovery was good, otherwiſe it could not be 
155, 160, good in this Caſe, he coming in as Tenant to the Præcipe. 
259, 29% And Williams here argued that the Covenant was vold. Thus 
2 Mod. Ca. in Eſtates tail owe their being to the Statute De Donis, which is 
1 the only Law which reſtrains Convepances of them at this 
Gi. a Rep. Day, and the Care of that Statute regards only the Jſſue and 
17, 18, 19, thoſe in Reverſion oz Remainder, and does in no way extend 
166: 129. to the Party himſelf during his Like: And fn favour of ſolemn 
28. * Conveyances, the Iſſue himſelf and thoſe in Reverſion and 
A . Bemainder, are put to their Aion in Cale of Feoffments and 
e e Fines by a Tenant fn Tall, and in all Caſes the Tenant him- 
Uſes, lelk is bound by his Alienation oz Conveyance, as well ſince 


Covenants to AS before the Statute. 

ſtand ſeiſed to | | 

Uſes. Vide 3 Lev. 126, 306, 37, &c. 1 Mod. 98, 121, 159, 175. 2 Lev. 75, 213, 225. 2 Jon. 105. 
1 Vent. 372. 2 Vent. 260, 266, 318. 2 Mod. 207, &c. 


. Until the Statute 27 H. 8. cap. 10. no legal Eſtate paſſed 
. ee by the Conveyance ok a Covenant to ſtand ſeiſed, which was 
890, 195. but only a Ale; but now by that Statute, the Uſe dzaws the 
2 5akk. 679- Poſſeſſion to ſt; and then by this Conveyance the Tenant 
385. 7 ta Tail fs fcfited to his own Cafe fo2 Life, the Remainder to 

J. M. his Son in Tafl; which Conveyance the Tenant in Tail 


3 can't 


- —— —ͤ0⸗a 3 — 


— OO —E-—k — 
„««k * 


Term. S. Trin. 1 Apnz in B. R. 19 


can't avoid in his own Life, and then it follows that he only 
has an Cate fo2 Life with Remainders over, ſo that the 
Toben a Recovery is a Foxfeiture of his Eſtate, and the 

,ovenant to ſtand ſeiſed by the Rule of Gzants hall be taken 
molt ſtrongly againſt him, and moſt advantagiouſly fo2 thoſe 
who are to take by it; and the rather, fo2 that here the Uſes 
are to him fo2 whoſe Benefit the Statute De Donis was made, 
videlt. the Eldeſt Son, that is, the Heir apparent. 


Obj. This being by way of Covenant to ſtand ſefſed, no- ot. 
thing paſſes but what may lawfully paſs as in Caſe of a Ozant, 
and then it will make no Alteration of the Eſtate-tafl, 


Anſw. It is true a Covenant to ſtand ſeiſed does not wozk ref. 

a Diſcontinuance, yet all the Eſtate may be as much deveſted 
out of the Tenant in Tail himſelf as if there were a Diſcon- 
tinuance, and the Covenant will not paſs away the Remainder 
limited over, but it will paſs a baſe Fee, oz put the Eſtate: tail Abeyance. 
in Abeyance, Suppole he had covenanted to ſtand ſeiſed to the 
Ude of his Son immediately, oz to the Uſe of a third Perſon 
immediately, with Remainders over, would not that put the 
Eſtate-tail in Abepance, oz paſs a baſe. Fee? And how does 
this Caſe differ from that? A Covenant to ſtand ſeiſed ope- 
rates {ike a Bargain and Sale, that is by way of Uſe; both 
enure by way of G2ant, and receive their Uirtue from the 
Statute of Uſes; and all the Difference is, that the Statute 
of H. 8. does ozdain, that no Eſtate of Freehold ſhall paſs by 
the Statute of Uſes, in Caſe of Bargain and Sale till En⸗ 
rolment, but that is only a Condition fine qua non, and it is 
the Statute 27 H. 8. c. 10. that both raiſes the Uſe and creates 
the Eſtate; then if Tenant in Tail bargains and ſells his 
Eſtate to a Pan and his Heirs, a baſe Fee will paſs. Vide 
Plow. 557. 3 Cro. 84. Cro. Car. 489. And though Littleton 
ſays, That ik Tenant in Tail grants totum Statum ſuum, the 
Gzantee hath but an Eſtate koz Life of the Tenant in Tail, 
yet that muſt be meant, that he has but an abſolute indekeaza⸗ 
ble Eſtate only during his Life, but fil during His Life he 
has a baſe Fee; and the Jfſue after the Death of the Tenant 
in Tail may bzing a Formedon againſt the Szantee, which 
thews __ Eſtate was not abſolutely determined by his Death. 
10 Co. 98. 


Ik Tenant in Tail bargain and ſell to another and his 
Heirs, and after levy a Fine to A. and his Yeirs, to the (09 


— ——— es. — —Þ_w wt... 
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Abeyance. 

1 Wms. 516. 
3 Wms. 305, 
372. 


of A. and his Heirs, the Bargainee now has an Eſtate to him 
and his Heirs, during the Continuance of the Eſtate⸗ tail, 
which the Fine to the Uſe of another could not give, if he had 
it not befoze. Some hold that by the Bargain and Sale of 
the Tenant in Tail to a Man and his peirs, he only has a 
deſcendible Freehold, and the Eſtate-tail is in Abeyance. 1 Inſt, 
331. a. And after ſuch Bargain by Tenant in Tail to another 
and his Heirs, the Tenant in Tail has no Reverſion oz Re- 
mainder in him; and he can't puniſh Waſte oz enter koz a Foz⸗ 
keiture; and therckoze all the Eight of the Eſtate will be out 
of him, and by conſequence in Abeyance ; and here ik the 
Right of Entail be in Abeyance, it will do as well fo2 my Pur- 
poſe, fo2 if it be out of him at the Time of the ſingle Goucher, 
it will be a void Recovery, 


Ik Tenant in Tail covenant to ſtand ſeiſed to the CIſe of 
one fo2 Pears, Remainder to the Uſe of His firſt Son in Tail, 
this puts the Eſtate-tail in Abeyance ; ſo if he covenants to 
ſfand ſeiſed to the Uſe of A. fo2 the Life of B. and after to the 
Ute of C. this puts the Eſtate-tail in Abepance: And it is 
no Anſwer to ſay, that where Tenant in Tail covenants to 
ſtands ſeiſed fo? Pears, 02 fo2 Life of another, ſtill there re- 
mains ſomething moze in him which he may grant over, fo? 
the Eſtate fo2 Pears, oꝛ fo2 the Life of the other, may deter- 
mine during the Life of the Tenant in Tail, and then the Re- 
mainder over may poſſibly take; but where he covenants ta 
ſtand ſeiſed fo2 His own Life, he has done what he can lawfully 
do; and any Covenant over is what he can't lawfully do, and 
therefo2e it is of no Fozce: Fo2 where Tenant in Tail cove⸗ 
nants to ſtand ſeiſed to the Uſe of another during his own Like. 
{till there remains ſomething in him, in Reſpet whereof he can 
puniſh Waſte and enter fo2 a Foxfeiture : And why can't he 
grant this Jntereſt out of Himſelf by way of Rematnder, as 
well as grant it out of himſelf in another Danner, where he 
grants totum Statum ſuum, in which Caſe the Eſtate-tail 
is lo entirely out of him, that he can't puniſh Waſte 02 
enter fo2 Fozfeiture ? Tenant in Tail grants his Eſtate to A. 
and hts Heirs during the Life of the Tenant in Tail, Re- 
mainder to B. and his Heirs during his Like: Both A. and B. 
by Poſſibility may take, though the Eſtates have the ſame Li- 
mitation, viz. the Life of the Tenant in Tail; and this is 
like the common Caſe in Settlements, where 'an Eſtate is 
limited to Husband fo2 Life, Remainder to Truſtees and 
their Þeirs fo2 the Life of the husband, foz ſuppozting and 

_ pꝛe⸗ 
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pꝛeſerbing contingent Remainders ; and if this laſt Caſe be 
Law, it p2oves that Tenant in Tail has ſomething in him, 
after giving away an Eſtate fo2 his own Life, and if he has 
any luch Thing in him, he may grant it out of him. 1 Inſt. 
331. a. Where Tenant in Tail grants totum Statum ſuum, he 
has not only granted all his Eſtate fo2 Life, but alſo all his 
Right to the Entail out of himſelf, and if he could do ſo, he 
has done it here, and then the Recovery after, with ſingle 
Coucher, can't be good. Hetley 110. Tenant in Tail cove: 
nants to ſtand ſeiſed to the Uſe of himſelf fo2 Life, Remainder 
to the Ute of his eldeſt Son; no Uſe ariſes to the Son, if not 
during the Life of the Father only. pe owned that the Caſe 
ok Blythman in 1 And. 291. 3 Cro. 279. was in Part againſt 
him. Vide Yelv. 51. 1 Brown. 193. fame Caſe; and that ar. 


riage is a good Conſideration to raiſe a ſe. Vide 2 Cro. 168. 
2 Rol. Abr. 784. 


— ———_ 


. 


Cowper contra. And he agreed, if the Eſtate⸗tail was altered Argument for 
by the Covenant, the Recovery was vold; ſecus not; and foz e Recover. 
Authozity fo2 him he quoted 3 Cro. 895. 2 Co. 52. 3 Cro. 471. 

Mo. 32. Pl. 105. And. 160. Mo. 613, Pl. 540. Ro. 257. 
And as to Littleton's Caſe, That if Tenant in Tail grant 
totum Statum ſuum, that the Entail is in Abeyance, he quoted 
PI. 561. the whole Court to the contrary, and he ſaid no an. 
cient Authozity did agree therewith. Beſides, tho' it be al- 
lowed to be Law, there is a great Difference between Cove- 
venant by Tenant in Tail to ſtand ſeiſed, and a G2ant of to- 
tum Statum of him? Firſt, the Covenant is to ſtand ſeiſed of 
the Eſtate that he has to Ale, and that is an Eſtate⸗tail, and 
one can't be ſeiſed of an Eſtate⸗tail to Ale. Vide 2 Rol. Abr. 
780. Cto. Car. 401. 1 Inſt. 19. So that when Tenant in 
Tail covenants to ſtand ſeiſed of his Eſtate, it can't be his 
Eſtate⸗tail; then it muſt be only of the Eſtate he lawfully can 
be ſeiſed of, and that is fo2 his Life only; and it will be void 
as to the Eſtate-tail, | | | 


Holt, C. J. How do you diſtinguiſh a Bargafn and Sale by n 3 
Tenant in Tail to a Man and his Heirs, from a Covenant ** “ 
to ſtand ſeiſed to the Uſe of him and his Heirs ? Both Con- 
veyances raiſe an Uſe without Tranſmutation of Poſſeſſion, 
what Eſtate ſhall a Bargainee in Fee of Tenant in Tail 
have? Pou ſay an Eſtate fo2 Life only: It ſo, upon the Death 
of the Iſſue in Tail, the Eſtate of Bargainee determines, 
and pet that is not fo till Entry of the Iſſue in Tail, = 


— — — —— — — — = 
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Opinion of 
the Court and 
the Reaſons 
thereof, 


this does in no wiſe contradii the Statute De Donis, fo2 the 
Donee in Tail grants the whole Eſtate out of him, but the 
Iſſue after his Death may determine; and he relied on Sey- 
mor's Caſe: Foz in that Cale, if it were determined by the 
Death of the Tenant in Tail, the Fine would be a Diſcon- 
tinuance ; whereas it enur'd by way of Confirmation ok the 
baſe Fee that paſt by the Tine, and the only Difference is, 
that it was a dekeazable Fee befoze the Fine, and by the 
Fine becomes an indefeazable Fee. And if Tenant fn "Tail 


made a Feoffment, and after levied a Fine, that Fine binds 


the Right of the Entail, though the Feoffo2 Had it not in him 
at that Time; it is true, a Tenant in Tail can't be inde- 
feazably ſeiſed to Ale, and none can give an Eſtate⸗tail to 
Ciſe, but the ſe will 'be void : And where Littleton puts his 
Caſe of totum Statum ſuum, he is to be intended where it is 
granted by him to another and his Heirs, fo2 otherwiſe it 
would not put the Eſtate-tail in Abepance; and ſuch a G2ant 
without Livery would make a Diſcontinuance, and is a baſe 
Fee, whereby the Jfſue is put to his Entry, Vide Walſing- 
ham's Caſe in Pl. 1 Cro. 427. Stone's Caſe : Tenant in Tail, 
Reverſion to the King, commits Treaſon ; the Mueſtion was 
how the King ſhould have the Eſtate, by the Statute of 
26 H. 8. 02 by Determination of the Eſtate-tail ; but the Caſe 
of a Covenant to ſtand feiſed may differ from that of Bargain 
and Sale, fo2 the Right of the Eſtate-tail is conveyed in the 
Caſe of Bargain and Sale, but in the Caſe of Covenant to 
ſtand ſciſed to his own Cle fo2 Life, he is ſo already; and he 
can't bind his heir without making an Alteration of the 
Eſtate⸗tail; if this had been a Remainder to ſome Body moze 
remote than the Heir, it would be moze queſtionable, 


At another Day, the whole Court delivered their Dpinion, 
by the Chief Juſtice, that the Recovery notwithſtanding the 
Covenant to ſtand ſeiſed was good, and the Chief Juſtice ſaid, 
It would be reaſonably expected from them to give the Rea- 
ſons of this their Opinion, fo2 tho' there were ſeveral Autho- 
rities erp2eſs in the Point, yet the Reaſons of theſe Judg⸗ 
ments were not ſo obvious; fo2 it has been a Queſtion if 


a Tenant in Tail, by Bargain and Sale, Leaſe and Re- 


leaſe, 02 Covenant to ftand ſeiſed, conveyed the Lands 
whereof he is ſeiſed in Tall, to another and his Helrs, 
Whether that Eſtate ſo conveyed does actually determine (as 
Littleton ſeems to bold) upon the _ of the W l. 

4 al 


. 
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Tail, o2 does continue till Entry of the Ilſue in Tail ? And 


we hold, that notwithſtanding the Covenant has not that Ope⸗ 
ration here, yet if Tenant in Tail bargain and ſell, leaſe and 
releaſe, 02 covenant to ſtand ſeiſed to the Uſe of one of his 
Blood in Fee, that ſuch Bargatnee, &c. has a baſe pee not 
determined by the Death of Tenant in Tail, but continuing 
in Bargainee oz Releaſee, &c. till the Iſſue in Tail make an 
actual Entry: This indeed ſeems to differ from the Opinion 
we now give, but we will by and by diſtinguiſh. 


And it will be wozth while to know and conſiver the Reaſon 
hereof, becaule it ſeems to contradi# Littleton. 


The firſt Reaſon then is, becauſe the Tenant in Tail him- 
ſelf has an Eſtate of Inheritance in him, that is not denied; 
befoze the Statute De Donis he had it, and it was called a 
conditional Fee; and the Statute of Donis does not make 
any Alteration of the Eſtate, ſo as to make it not an Inheri⸗ 
tance, but only fires it, ſo that there ſhall not be an Aliena⸗ 
tion of it to the Diſinheritance of the Iſſue in Tail; yet ſo 
as a baſe Fee may be made of it: And of baſe Fees, lee 
1 Inſt. 18. a. Ik Lands be given to a Uillaſn in Tail; and 


the Lo2d enters, he has a baſe Fee, that is, to him and his 


Peirs, while the Gillain Has Þeirs of the Entail; ſa that 
the Tenant in Tail has an Inheritance in him which may be 
turned into a baſe Fee, then when he bargains and ſells, 
leaſes and releates, &c. this Inheritance to another and his 
Þeirs, it is but reaſonable it ſhould paſs a baſe Fee, eſpecially 
if nothing in the Statute be againſt it. 


2. The Tenant in Tail has the whole Eſtate⸗tail in him, 
and why ſhould not he that has the whole Eſtate by Bargain 
and Sale, Leaſe and Releaſe, oz Covenant to ſtand ſeiſed, de⸗ 
veſt himſelf of the Uhole, and put it in the Bargainee ? Foz the 
JPower of diſpoſing is an Incident inſeparable to his Eſtate. 


3. Turning of the Eſtate-tail into a baſe Fee, is not at all 
contradito2y to the Statute De Donis, no2 any Bzanch of it: 
That Statute has very ſtrong Wo2ds to hinder an Alienation 
to the Pꝛejudice of the Iſſue in Tail, Non habeant illi quibus Te- 


nementum fic datum fuerit ſub conditione poteſtatem alienandi 
Tenementum fic datum, quo minus ad Exitum illorum quibus 
Tenementum fic fuerit datum remaneat poſt illorum obitum, vel 
ad Donatorem, &c. revertatur. Theſe Mods are very * 
EO ye 
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yet we know the Conſtruitton that has been made upon them. 
Tf a Tenant in Tail make a Feoffment oz levy a Fine, it is 

ſo far a Pꝛejudice to the Iſſue, that he ſhall be put to his Ac: 
tion, and his Entry is taken away, and he has no Remedy 
but by a Formedon in Deſcender, and pet ſuch Fine oz Feoff: 
ment was never taken as a Bzeach of the Statute of Donis; 
ſure then it ſhall be no B2each of the Statute to have him put 
to his Entry to recover the Eſtate. Since then it is his In⸗ 
heritance, and all in him, and that a Power of Altenation is 
incident to his Pꝛoperty that he has, and that an Alienatlon 
made by him to put the Iſſue to Entry is no Bzeach of the 
Statute ok Donis; from hence J do infer, that ſuch Eſtate by 
Bargain and Sale, &c. made by him to one and his Heirs, is 
not actually determined by his Death; now as fo2 Authozities 
in the Cale, vide 10 Co. 95. Seymor's Caſe is in Point. Tenant 
in Tail bargains and ſells to B. and his Heirs ; and the Court 
held, that the Bargainee had a deſcendible Eſtate, whereof his 
Wife was dowable, and that by the bare Bargain and Sale; 
and tho' there was a Fine after, which barred the Iſſue, that 
only excluded the Jfſue in Tail, but not enlarged the Eſtate of 
the Bargainee, fo2 if he had not a Fee bekoze, the Fine after 
could not have given it to him, fo2 it did not wozk by way of 
Enlargement of an Eſtate, 


He quoted the Caſe of Fines in 3 Co. where it is ſaid fo. 84. 
That Littleton's TUo2ds fn Sect. 612. are not to be taken ſtrictly 
and literally: And he ſald it was very true that a Bargain 
and Sale by a Tenant fn Tail to one and his Heirs does not 
wozk a Diſcontinuance, but yet the Eſtate paſſing by it does 
not determine till Entry of the Jfſue: And where Littleton 
ſays, That he can't diſpoſe of mo2e than koz his Life, that is, 
he can't rightfully do it, ſo as to bar his Iſſue, but he may 
Lonvey the Eſtate that ſhall continue longer, ik this Iſſue will 
not avold it; and the Caſe of Fines ſays beſides, that if Te- 
nant in Tail be of a Rent oz Advowſon, and he grants all 
his Eſtate in the Rent o2 Advowſon to one and his Þeirs, tho 
he dies, the Rent oz Eſtate in the Advowſon is not thereby 
determined, but at the Eleſtion of the Jiſue in Tail; fo2 if 
the Alienation be with Warranty, and the Iſſue bzing Forme- 
don, and Alienee pleads Warranty with Aſſets in bar, he ſhall 
be barred by Reaſon thereof, ſo that till A# be done by the 
Iſſue in Tail to determine it, the Alienation continues; if it be 
of Rent, and he bzing Formedon, collateral Warranty ſhall 
bar him, Winch's Rep. 5. Tenant in Tail bargains and ſells 

| an 
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an Advowſon to another and his Hefrs; and the Queſtion was, 
Whether he was remitted? Jt was not a Doubt but a Fee- 
ſimple paſted by the Bargain and Sale; indeed Hobart held 
the Iſſue was remitted, but the other two held he was not; 
and if the Bargain and Sale had been determined by the 
Death of the Jſlue, there could not have been a Queſtlon of 
the Remitter, and that plainly ſhews that the Eſtate, which 
paſt by the Bargain and Sale, had Eriſtence after the Death 
of the Tenant, though it were an Advowſon. But this is 
no great Mueſtion, if you conſider the common Caſe of 
Leaſe fo2 Pears made by Tenant in Tall, not warranted by 
the Statute of 32 H. 8. ſuch Leaſe is not void by the Death 
of Tenant in Tail, the Iſſue muſt enter to avoid it; fo2 if he 
does not do ſo, but accepts the Kent, he fs bound by the 
Leaſe, which ſhews it was not determined by the Death of 


Tenant in Tail; koz if it were, no ſubſequent Acceptance of 
the Kent would have help'd it. 


Another Inſtance comes home to the Caſe in queſtion, and — of 
that is the Caſe of an Exchange; the Effates muſt be equal, 
you can't give an Eſtate fo2 Life in Change fo2 an Eſtate in 
Fee; you may indeed give an Eſtate fo2 Life in Exchange fo2 
another Eſtate fo2 Life; an Eſtate in Fee koz an Eſtate in 
Fee, that is, eath Party taking, muſt take an Eſtate of equal 
Extent ; if one give an Eſtate⸗tail, and takes a Fee, it is bad: 

Ik Tenant in Tail and Tenant in Fee make an Exchange, 
they both have Fee-ſimple, (1 Inſt. 51. a.) without moze a-do ; 

.fo2 in Caſe of Exchange there needs no Livery, but only a re- 3 
cipꝛocal Execution by both Parties; and this is notwithſtand⸗ _-. 
ing a good Exchange, and a Fee-ſimple paſſes from the Te- 10 

nant in Tail, and ſhall continue till avofded by the Iſſue; and 1 
here he is not put to his Action to avoid it, becauſe here being | 
no Livery there was no Diſcontinuance. 1 Inſt. 332. Then | | 

the Exchange muſt have this Effet, that it paſſes a baſe Fee 1 
till avoided by his Jflue 2 And if the Jfſue will not agree to it, Vi 
he may wave the Land in Fee conveyed to him, and enter into — 
the other. But if he does not do ſo, but continue in the | 1 
Land given, the Erchange ſfands good during his Life ; and I! 
after his Death his Iſſue may avoid it by entring, and ſo on, | 
toties quoties. Jt does therefoze follow that a baſe' Fee does 
paſs, otherwiſe it could not be a good Exchange; if ſo, then 

there is the ſame Reaſon, that when Tenant in Tail bargains 
and ſells, leaſes and releaſes covenants to ſtand ſeiſed to 
Ales in Fee, ſuch Convepances on paſs a baſe Fee; on 

{ ou 


e 


—_— et 


26 Term. S. Trin. 1 Annz in B. R. 


—— — 


—— Cu — — — — —veꝓů-—— —— 


Loud continue till determined by the ac of the Taue in 
all. 


But to tonſider the Caſe in Mueftfon, Notwithſfanding this 
be ſo, that the Bargainee, Releaſee oz Ceftui que Uſe of a Co- 
venant to ſtand ſeiſed, &c. has a bafe Fee, how happens it 
here, that the Covenant to ſtand ſeiſed in the Caſe in Queſtion, 
does not alter the Eftate-tail, but that it ſill continues? The 
Reaſon is, becauſe that though the Tenant in Tail may make 
Conveyance of the Eſtate in his Life, which (ſhaft be good and 

binding of the Eſtate-tail till avoided by the Jfſue ; pet any 
Conveyance he makes to commence after his Death ſhall be 

void, if by Poſſibility it may not take Effet during his Life, 
and the Eſtate by this Covenant is to commence from and after 
the Death of the Tenant in Tail; and the Inſtance befoze put 
of the Leaſe fo2 Pears, is appoſite to this Purpoſe. 


Tf Tenant in Tail make a Leaſe fo2 Years, not warranted by 
the Statute, to commence immediately, oz which may poſſibly 
commence during his Life, ſuch Leaſe is voidable only upon 
his Death; but if he make a Leaſe to commence from and 
after his Death, that Leaſe is ipſo facto void, by the very 
Creation of ir. And that is the Book of Dyer 297. Pl. 25. 
though there was one Judge of another Opinion, 2 Cro. 457. 
Well then; this Remainder is limited to commence from and 
after the Death of Tenant in Taff, therefoz2e it is void. But 
you'll ſay, here he covenants to ſtand ſeiſed to the Uiſe of him⸗ 
ſelf fo2 Life, the Remainder over; fo that the Eſtate to ariſe 
upon the Covenant to ſtand ſeiſed did ariſe in his own-Life- 
time: To this they anſwer, that the Covenant to ſtand ſeiſev 
to the Uſe of one's ſelf is void, except it be fo2 the Sake of 
the Remainder over, and the Remainder being to commence 
after his Death is void, and the Covenant to ſtand ſeiſed to 
his own Uſe can't be good foz the Sake of a void Thing; if 
one covenants to ſtand ſeiſed to his own Uſe in Tail, it had 
been good ; fo2 which he quoted Carrington's Caſe. 


Now what is the Reaſon that ſuch Eſtate is void, when 
it is limited to commence after the Death of the Tenant in 
Tail? It is becauſe it is to commence at a Time when the 
Right of the Eſtate out of which it would iſſue is fn another 
Perſon by a Title paramount the Conveyance, viz. per Form. 
doni, Tenant in Tail has an Eſtate out of which he may 
carve out other Eſtates, p20vided he does it out of the . 
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wiſe not; fo2 it would be injurious to make good a Leaſe oz 
other Eſtate commencing upon the Right of another, whoſe 
Title is paramount the Leaſe oz Eftate ſo made; and in the 
principal Cale, the Iſſue in Tail has a Title paramount the 
Title of the Kemainder, by Uirtue of the Covenant, the very 
Minute the Remainder would take Effef : And that is the only 
true Reaſon ; and therekoze to make ſuch an Eſtate to take Ek⸗ 
fett upon the Poſſeſſion of the Iſſue, whoſe Title is paramount, 
would be to make an Eſtate take by wong the very Minute it 
has its Creation. Mow fo2 Caſe and Judgment in the pzin⸗ 
cipal Point there are many, 2 Rep. 52. Yel. 51. Mo. 883. 


3 Lev. 291. 3 Cro. 895. And the Mozds of the laſt Book 


are full of the Reaſon that J give. 
J do, you ſee 


ſays, the Law abhozs Abepance, and never ſuffers it but 
Caſe of Neceſſity, | 


And he took Notice of the Caſe in 1 Saund. 260. in the 


Common Pleas, which Authozity he ſaid was againſt him upon 
the firſt Matter, viz. 


1. Ik Tenant in Tail make a Bargain and Sale, the Bar 
gainee has no moze, ſaps that Book, but fo2 Life of Bar⸗ 
gainoz, tho' the Habendum were to Bargainee and his Þetrs, 
and ſo then they held it. But J maſt take the Liberty to dil⸗ 
agree with them, becauſe J have the Authozity ok Seymour's 
and other Caſes with me; koz we may with as much Decency 
deny thefr Juthozity, as they have denied that of Seymour's 
Caſe. Foz a Fine to a Stranger ſhall extinguiſh the Right of 
an Intail, but can't enlarge any Eſtate bekoze made out of 


the Eſtate⸗tail; ſo that if the Eſtate which the Tenant in 
Tail makes, may poſſibly commence during his Life, ſuch 


Eſtate ſhall after his Death continue till avotded by the Jſſne ; 


but if it can't commence till after Death of Jſſue, it is ablo- 


lutely void, | 


2. Tf Tenant in Tail covenant to ffand ſeiſed to the Uſe 
of J. S. who is of his Blood, fo2 his Life, with Remainder 
over to another, and dies bekoze the Remainder happens, — 


diſagree with Littleton, fo2 ff pou take him 
acco2ding to the Letter, it contradifts the Caſe of Fines, 3 Co. 
And if J have contradifed Littleton, J have done it upon great 
Aurthozity, viz. the Caſe of Fines, and Hob. 319. where 4 

| n Abeyance. 
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the Remainder is good till it be avoided by actual Entry of the 
Iſſue; otherwiſe it will exiſt after the Death of the Iſſue, be. 
cauſe the Eſtate fo2 Life had taken Effet; and the Remainder 
might have taken Effet during the Life of the Tenant. 


3. Ik Tenant in Tail make a Leaſe and Releaſe to the Uſe 
of himſelf fo2 Life, with Remainder over to another, the 
Remafnder over is good till avoided, tho' it be to commence 
after the Death of the Iſſue in Tail; and the Reafon is, be: 
cauſe it iſſues out of the Eſtate by Leaſe and Releaſe, which 
is good till avoided by Entry: He ſaid, the G2zounds he went 
upon were his own, but his B2zothers concurred with him in 

1 af- the main, and the Judgment in the Common Pleas was affirmed, 


S. C. 2 Salk, . . 

98 hy Domina Regina & Rogers. 

Raym-777- AN Infomation was againſt him in the Name of the 
— 3 Common Serjeant of the City of London in the Mayor's 


Court, Londen, Court, grounded upon a Cuſtom in London to puniſh in that 
anner any that ſhould give oppꝛobzious oz affronting Lan- 
guage to any of their Aldermen. The Inkozmation did ſet 
koꝛth another Cuſtom, fo2 holding a Leet on ſuch a Day yearly 
in the ſeveral Mards, that Sir R. Jeffreys was Steward of 
ſuch a Leet in ſuch a TUard, and ſat in the ſaid Court, held 

9 4 or PO &c. as Steward: That the Defendant made an Aſſault upon 

— i him, and contemptuouſly ſaid, He had as much to do there as 

3 Mod. 139. he had; that he miſtook himſelf, for he was not now among 

11 his Bzidewel⸗Birds, and that the next Year he ſhould not keep 

his Court there: This Matter being brought up by Habeas 
Corpus, it was moved that the Defendant ſhould be di: 
charged, Foz, 


1. There is nothing in the Mozds, fo2 which an Jndictment 

does lie, except the Afﬀault ; fa2 at moſt they are but Mozds 

Lide Sir Tho. of Fiſreſpeit, fo2 which there is no other Remedy than to bind 
G25 the Party to good Behaviour, oz fo: want of Sureties to 
Mo. 347. Commit him, and that may be {awfully done in Caſe of diſre- 
a = ſpeffful WWows to a Magiſtrate; oz if one in a Court behaves 
6 Mod. 124. himſelk infolently, he may be committed immediately as fo2 a 
Contempt. And beſides it was ſaid, there was nothing in the 


Wozds but what was true, 
| 1. The 
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1. The Defendant was a Suitoz, therefoze he was bound 
to be there, and he had a Right to be there. E 


2. The Steward was not among Bridewell-Birds, and that 
he ſhould not hold Court there nert Pear, he had a Right ro 
hinder it, fo2 the Court was held in the Church, and he was 
Churchwarden. 


Holt, C. J. It may be they have a Cuſtom to puniſh hy Jn- 
kozmation fo2 reaſonable Cauſe, but ft will be a great Mueſtion, 
whether the Cauſe here be ſuch; and whether there may be a 
Cuſtom to make TUozds moze criminal than the Common 
Law makes them: And this is not like the Caſe of calling a 
Woman a Whoze, which is puniſhable there, tho' not at Com- 
mon Law; fo2 that is grounded upon another Cuſtom of 
puniſhing Fo2nication there, which is not puniſhable any where 
ciſe; and he ſaid a contemptuous Carriage and Behaviour to. 

a Magiſtrate, was a Bzeach of this good Behaviour, and he 

to whom ſuch Affront is offered, may bind him to his good Be- 
haviour ; oz if he has no Sureties, commit him till he find 

ſome : So in this Court, if a Witneſs will be inſolent, we 

may commit him fo2 the immediate Contempt, oz bind him to 

his good Behaviour, but we can't indick him fo2 it; and that 

is the Courſe accozding to the Common Law of England: 
And a Binding to good Behaviour is not by way of Puniſh- 

ment, but it is to ſhew that when one has bꝛoke the good Be: » Sid. 144. 
haviour, he is not to be any moze truſted, Giving a Man the 

Lie in Weſtminſter-hall, oz in any great Concourſe of People, 

is a B2each of the good Behaviour. At laſt the Court award %% 1 Vent. 
ed a Procedendo as to the Aſſault, foꝛ they may have a Cuſtom 37. 

to puniſh by Jnfozmation, ſuch as aſſault the Magiſtrate. 


Shirly & Right. ee ze 
| S. C. Ld. Ray. 


A Capias ad Satisfac. iſſued upon a Judgment after a Pear 9 K FF 


and a Day, without a Sci. Fac. and the Sheriff erecutes ;.. ch. Vea. 
it, and after ſuffers him to eſcape, and an Ackion koz the and Day, and 


Eſcape ; and ik the Sheriff could take Advantage of this in 3 


Bar of the Aﬀton, was the Queſtion; and that he could not Comber. 250. 
theſe Authozities were quoted, Mo. 274. 2 Saund. 100. Dyer 74% 6410 lg. 
175. 21H.7. 16. Poph. 205. 3 Cro. 893. 1 Leon. 30. 3 Cro. d. Raym. 


271, 288, 436. 2 Rol. Abr. 560. 21 Ed. 4. 23. 8 Co. 121. 424 425, 


788. 
1 Mod. Caf. in Law and Eq. 240, 241. Stra. 901, 951, 1226, 429, 726. 
I Moun- 
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Mountague offered a Diverſity, that where the Erroz ap- 
pears on the Face of the UWirit itſelf, the Sheriff is not 
bound to execute it, and by Conſequence if he does execute it, 
he may let the Party go away again; as if a Cap. ad Reſpon- 
dend. be taken out in Trinity Term, retoznable in Hilary, fo? it 


ought to be retoznable the next Term. Vide 2 Keb. 261. 2 Rol. 


Rep. 442. 1 Rol. Abr. 484. Stil. 337. 


The Stat. of Halt, C. J. In real Aﬀfons if there comes an Alias Sum- 

3 wok re mons, they give an intermediate Term befoze the Reto2n of 

H. z. and it, becauſe of the Statute of Dies in Banco in Mtit of Dower. 

Note, the Vide Statute of 32 H. L: fo; abzidging Michaelmas Term, But 

brideing in perſonal Actions, where a Cap. ad Reſpondend. does lie, it 

Mich. Term muſt be continued down from one Term to another, and if ſuch 

© 1%, 17, Paoceſs iffue out of this Court in Trinity Term, retoznable in 

and the Stat. Hilary Term, the Cauſe is thereby out of Court, koz if it be 
32H.8.-21-not continued in every Term it is gone; and if a Sheriff 

bridging Tu- ſhould take one by ſuch Pzoceſs, and let him go, he would not 

nity Tem. be liable, becauſe the Cauſe is out of Court; but here is an 

Execution retoznable at a ſecond Term; where ts the Biſchief 

in this Caſe ? Foz the Sheriff is to detain him in Execution, 

and he has no Dppo2tunity at the Reto2n of the Writ to dil⸗ 

charge himſelf, the Sheriff is to keep Him till the Court call 

fo2 him at the Retozn of the Writ ; and then a Habeas Cor- 

pus goes to bzing him in, and he is delivered to the Pꝛiſon 

of the Court, and if the Court think not convenfent to have 

him the nert Term, but will skip a Term, where is the Harm 

of that? Fo? let the Retomm be when it will, he is to be kept 

in Cuſtodp both befoze and after it: But upon a Cap. ad Re- 

ſpond. it is otherwiſe, fo2 there, by putting in Bail, the Pꝛo⸗ 

ceſs is determined, and by a long Retozn the Defendant is 

hindzed from coming to make an End, and diſcharge himſelf 

of the Action. But it will not hold to ſay, that where the 

Sheriff is excuſed by the Pꝛocels, there he ſhall be liable to 

an Aﬀtion of Eſcape, fo2 an Eſcape of one taken by Uirtue of 

that Pꝛoceſs; fo2 if a Writ be teſted out of Term, yet he may 

ſakelp execute it, but the Plaintiff that ſued it out can't take 

2 Saund- 19), Advantage of ſuch Krit: And this was Sir John Lenthal's 


x Lev. 234. Cale: So he ſaid in the pꝛincipal Caſe, this at moſt was but 


2 Lev. 109. Hs Matter. And per Curiam, Judicium pro Quer“ 
XIII. | | 


1 | | | Libel 


— 
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Libel was in the Spiritual Court, fo that J. S. being the Pat Prohibition 
ſon of ſuch a Church, did make himſelf dzunk at the Sacra- 9 
ment, and that he was a WUhoze-Maſter : And upon Sugge: 14. Ke 
ſtion, that they would p2oceed to a Depzivation, and that the 123. 138, 
Benefice was a Donative, a Pꝛohibition was granted quoad 5 . 
the ſuing in ozder to depzive, but not quoad the other Matter. 512, 1507, 


856. 
' Fitz -G. 189, 190. Comyns 25, 309. Stta. 715, 776. Pot 78, 113 137, 148, 


f George & Pierce. 


1 02der to a new Trial, an Affidavit was read, that one of Xe» Trial: 
the Witnefſes had declared that he had got a Guinea to 6% 
ſtifle the Truth, Gould, An Affidavit of him who had the 1d. Raym. 
Guinea were ſomething, but his Saying is nothing. A Wit- % Cr in 
neſs's laying a Wager in the Cauſe is no Þindzance to his Law and Eg. 
being a Witneſs, koz the other has an Intereſt in his Evi- ** 4 


dence, which he can't depzive him ok. 326, 


per Holt, If an Executoz De ſon Tort deliver the Goods „reer B. 
to the Adminiſtratoz befoze Action bꝛought, he may plead”: $ak. 313. 
Plene Adminiſtravit: If Adminiſtration be firſt granted, and 1 Show. 242. 


then another take the Goods, he is not thereby Executoz De 3796 12": 


3 Lex. 34+ 
ſon Tort. Ld. Raym. 


661, 1216. 
Stra. 1106. 


Ik one be bought up upon an Attachment, you can have no Interrogato- 
moze than his Anſwer upon Interrogatozies, and if he foz⸗ cis. 


ſwear himſelf, he is ſubjett to a Pzoſecution of Perjury, Vide DOE: 43s 
Cro. Car. 89. 1 Mod. Ca. in 


Law and Eq. 81, 96. Stra. 444, 1197. 


Per Holt, The Owners of the Gatchouſe Pyiſon have no S#cbouſe, 
Charter to ſue a Commiſſion of Gaol-Delivery, and it is hard mm. 
to maintain a Right to a Gaol without ſuch a Liberty, and 
there is an Ack of Parllament, that all Felons ſhould be com: 
mitted to the County⸗Gaol; and the Peaning of it is, if there 
be not a Franchiſe and Power to ſue -foz Gaol-Deliverp, and 
ſuch Suit muſt be made in Chancery. 


Domina 


32 Term. S. Trin. 1 Anne in B. R. 


1 Salk, Domina Regina & Maſon. 
© Poſſeſſion on THEN a Man is put out of Poſſeſſion by Uirtue of an 
an Inquiſition, Inquiſition retozn'd fo2 the Queen, and another comes 


and pleads his Right, that is a diſtin Reco2d from the Jnquit- 
ſition ; and ſo if another comes and pleads his Right, that is 
1 another diſtin Reio2. And if Demurrer be to all, then it is 
determined there, 62 may be ſent into this Court to be argued 
and determined; but if Iſſue be joined in it, then the way is 
to award a Ven. Fac. out of Chancery, retomable at a Day 
certain in the Queen's Bench. And the Recozd is delivered 
hither, per Manus of the Chancelloz, &c. to be here at the Day 
.of the Reto2n of the Ven. Fac. but the Inquiſition is never 
ſent hither ; but the Party comes in Chancery, and complains 
his being aggrieved by the Inquiſition, and p2ays he may be 
admitted to ſhew his Right, and plead againſt the Inquiſition, 
Monſtrance de ànd that is a Monſtrance de Droit; and all the Operation of 


roit. 


i $ak the Jnquiſition is to make Title fo2 the King, and the Party 
441. comes in as Plaintiff, and either traverſes it oz ſhews his 
' Nie. Right conſiſtent with it. And if he will traverſe it, he muſt 
7id Lora Whew Title in himſelf, The Caſe of Jefferſon & Dawſon was 
Somers's Ar. Part on Demurrer and Part on Iſſue; and ff there be a Mil⸗ 
ST Caf, pleader and a Repleader awarded that-muſt be in this Court; 

and where there is Iſſue and Demurrer, and the Party will 

not p2oceed on the Demurrer, the Court will give Judgment 
See 2 Saund. ON the Demurrer; and tho' ſome Books have a Saying, that 
— % a Recozd, may he ſent out of Chancery hither, even upon De⸗ 


1 Lev. 20g to Murter, J would fain ſee where ft has been done; 2 Holt. 


412. 


N T Foſter's Cale. a 
Non Prob. NE took out a Writ, and the Defendant voluntarily 


appeared, and gave Notice to the Plaintiff's Attoꝛney of 
Bail filed; the Platntiff does not declare, Defendant ſigns a 
Non Proſeq. fo2 want of a Declaration. Vide Statute d Eliz. 
and 13 Car. 2. And * held it well enough. | 
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Gay & Croſs. 


HE Plaintiff bꝛought an Action on the Caſe koz a falſe m. 
Retozn to a Mandamus to ſwear him Common Council- n 
Man fo2 the Bozough of Totneſs, which by Charter from Queen 2:7. 
Elizabeth the Manner of their Election was chalked out fo? — -—woon 
them; and a Uſage was given in Evidence to a Jury at the Tra ac Bar. 
Sar, that the Election had gone quite contrary, which Uſage Ld. Rym. 
was allowed to be good Evidence of a By-Law whereupon it 28. 823. 
was founded : So the Counſel on both Sides -conſented to 849, 959, 
have it found ſpectally, and to have it determined by the 4 Frog 
Court, whether ſuch a By-Law, and a long Uſage purſuant to Law and Eg. 
it, could alter the Ofreion, oz rather annthilate the Direction 220. 
of the Charter? And the Jury having given their Aerdlict in 1 
pzivate over Might, ſaid, that they had found the Matter ſpe⸗ oa, he. 
cially, and the next Day in Court delivered their Uerdi# koz 
the Defendant generally, and would give no Reaſon fo2 it, 
no2 be moved to depart from it. And hereupon a new Trial Xe Trib 
was moved fo2 ; and the Caſe of Wood ond Gunſton in Stiles, 6%. 
and a Cale of the Welſh D2overs, were quoted koz new Trials, / 64, 117, 
after a Trial at Bar. And though the Court were very much 14 ,,,,, 
diſſatisfied with the Jury, and Holt ſaid, he never had known 1410, 158;. 
the like, and that he would have but little Ualue fo2 the Ger⸗ - in 
dict of a Jury that would not at a Judge's Deſire declare the 1, . 4 | 
Reaſon which had induced them; and that as the Judges Do : Was. 2:2. 
publickly declare the Reaſons of their Judgments, and thereby 
erpoſe themſelves to the Cenſures of all that be learned in the 
Law, and yet there is no Law obliges them to it, but it ts 
fo2 publick Satisfation; ſo the Jury ought fo2 the ſame Rea- 
ſon, to declare the Reaſon of their Uerdif, when required by 2 Was. 564, 
the Court. Potwithſtanding all this, it being a Trial at $05: SY 
Bar, the Court would not grant a new Trial. 514, 1359. 


Rice & Serjeant. 


Man has a Judgment fo2 a juſt Debt againſt A. and 

takes out a Fi. Fac. and gets the Sheriff to ſeize the L. Fac. Fraud 
Goods, but would not let him p2oceed farther ; but ſuffered the nne Exccn- 
Goods to remain in the Cuſtody of A. the Debtoz2 : B. who has 774. 1 118. 
alſo a Judgment againſt A. fo2 a juſt Debt, takes out a Fi. Fac. 6 Mod. 184, 
and the Mueſtion was, * he could ſeize upon the ſame 14. Raves, 


Goods: 1072, 1075, 
555. 
2 Vern. 239, Comyns 35. Stra. 226, 461, 515. 
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Goods ? And per Cur', He may; fo2 the kozmer was a kraudu⸗ 


lent Execution, and the Sheriff might very well retozn Nulla 
bona upon the firſt Execution. 


S.C. 1 Salk. 3. Smith & Villars. 


249, 1247» 
859, 1308. 
Str. 316, 


Attachment. 


Vide antea 1. 


1 Salk. 201, 


396, 148, 9. 


Poſt 84, 85. 


Submiſſion. 
Ld. Raym. 
248, 613, 
964. 

Stra. 1024: 


Copyhold. 
Ld. Raym. 


996, 998, 


1000, 1002. 


Date. 
1 Salk. 76. 


2 Salk. 463. 
6 Mod. 244. 


Oyer. 


2 Salk. 498. 


Variance. 
Ld. Raym. 


336, 703, 


HE Defendant pretending to be Earl of Buckingham, 
and being arreſted by the Mame of J. Villars Arm”, upon 


Motion concerning Bail to be put in by him, the Court ſaid he 


might without Pꝛejudice put in Bail by the Mame by which he 


was arreſted; becauſe being a civil Action, he need not join in 


the Recognizance, as the Cuſtom is in criminal Cauſes. And 
that in the Caſe of the Earl of Banbury, who was indited by 
the Mame of George Knowles, Eſq; becauſe by the Courſe of 


the Court he ought to join in the Recognizance, and if he had 


entered into one by the Name of G. K. it would be an Eſtoppel 


upon him; therefoze the Court indulged him to bzing others, 


who gave Bail koz him by the Mame of G. K. Eſq; fo2 their 
At could not conclude him. 


Domina Regina & Mayor, &c. Carliſle. 


N Attachment granted againft him fo2 Pꝛoceeding after a 
Certiorari Delivered. 


Ld. Raym. 469, 609, 766, 1102. Stra. 63. 


A Submiſſion of a Matter to a Reference is no Stay of 
Suit fo2 that Matter, if it is not particularly fo agreed on: 


Per Cur”. 


A Copyhold Eſtate is not to be ſeiled upon a Recognizance: 
Per Holt. Aliter on a Judgment come ſemble. 


Per Holt; If a Deed has no Date, oz an impoſſible Date, 
you may declare, that the Defendant by his Deed on ſuch a 
Day and Pear did ſo and ſo, and upon Oyer there will be no 
Uariance; but if you ſay that by his Deed of ſuch a Oate, oꝛ 
bearing Date ſo and ſo, and upon Oyer the Deed has no Date, 
oz an impoſſible one, it will be a Uariance, 


354» 356, 357» 403, 791, 795, 1242. Stra. 1186, 1198, 1241. 


Tolt. 


Note; It was ſtrongly inſiſted by Lutwitche in the Common 
Pleas, that a Tolt did not lie in a Perſonal Aäion; and the 
Court ſeemed to be of the ſame Opinion. 


2 | Holt 3 


E Dͥ̃ ˙ mA %wů Fa 
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Holt; It ſhould be a Rule fo2 the future that upon removing er, 
vf Indiaments here by Certiorari, we ſhould not hear Potion in 1 Sek. 5s. 


Arreſt ok Judgment till the Dekendant has appeared. 2 Hawk. 286, 


287, Ce. 
Stra. 1088. 


— 


Queen & Blacket and Robinſon. 


EAVE was given to file an Inkozmation pro Malegeſtura Information. 
againſt them, fo2 pzocuring a Gentleman's Son to marry Ju *%?- 
a Woman of infamous Reputation. Sub. Eg Rep. 


172, Se. 
1 Wms. 705, 2 Was. 111, 112, 661. 3 Was. 116. Str. 15 1106. 


Brooks & Stroud. 7 C. 1 Salk. 
WO were made Executozs, and an Ackion brought by Abatement 
them; they ſet fo2th, that they were made Erecutozs, 3% e. 
and that they. both did pꝛove the Mill, and by the Pꝛobate i; *' 
produced it appeared that one only pꝛoved it; and the Batter Caf. temp. 
being pleaded in Abatement, Plaintiff has Judgment Ouſter, . 
and 21 H. 4. was quoted: Two were made Executozs, one of 2 Was. 145, 
them p2oved the Will, they both have the Right in them; and 39? 
. the other can't refuſe till after the Death of him that p2oved, , 


o8, g 
but then he map: Ik one of them is ſevered, the other chall — 
go on. | 2 Show. 252. 

2. Poſt 10g. 


Duke of Norfolk's Caſe. 
| | . 8. C. 1 Salk. 


ERDICT was in Eaſter Term, and befoze Judgment the“ 

Plaintiff dies: Per Holt, That ſhall not hinder the Judg- Wende 
ment from being entered, p2ovided, ſays the Statute, it be Judgment. 
within two Terms after. And as to the Statute of Frauds “ 2 58, 
and Perjuries, that only requires the Time of ſigning Judg- aber. 196, 
ment ſhould be entered on the Roll, and that is only fo2 the 263, 292, 
Benefit of Purchaſers ; fo2 if Judgment be ſigned in QUacation, 44: . 
vet it is entered as of the Term befo2ze; and none but a Pur- ; 8a. 116, 
chaſer ſhall be admitted to ſay, it was ſigned at any other 117. 319. 
Time; and it is the Courſe of the Court to let all Things be: 79; '77- 


done in the Uacation, as of the Term bekoze. | Inſt, Leg. 
| Ld. Raym. 695, 766, 849, 850, 869. Stra. 718, 882, 1088 N 1 APY 


In Caſe of Tenants in Common, there muſt be an actual zjeamen. 
Ouſter of one by the other, oz elſe he ſhall not be compelled to a. Kun. 
confeſs Leaſe, Entry and Ouſter: Per Holt. 312, 341. 


F | 737» 40% 
750, 830. 1 Mod. Ca. in Law and Eq. 109. Comyns 113. Stra. 531, 960, 180. 


In 


„* 
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Bail and Sci. In Sci. Fac. againſt Ball, the ſecond muſt be teſted on the 
5 Reto2n ok the firſt, and both can't be taken out at one Time; 
14 8. 138. alſo there ought to be 15 Days incluſive between the Teſte of 
1157, 1250, the firſt and Retozn of the ſecond, per eundem. 

1467. 

Information. Inkozmation filed againſt one fo2 dzawing in ceveral to play 


Gaming. „ with him fo2 Yoney, and putting kalle Dice upon them: Ex 
Comper: 19. motione Salkeld. 


1 Salk. 379. 
35 Raym. | | 
5. ; i 
Domina Regina & Templeman. 
Plea Cul. FTER pleading Guilty to an Indickment, you may give 


Evidence non 


any Thing in Evidence that juſtifies the Tat, 02 pꝛoves 
G/,-: bim not guilty of the Fai; fo2 the Entry is Non vult conten- 
dere cum Domina Regina, ſed pon. ſe in gratiam Cur. And it is 


not like the Caſe where one is found guilty by QUerditt. 


8. C. Id. 


3 783, | Smith E Angel. 


Debt by Exe- Þ EBT by Plaintiff and his Wife as Executozs of M. F. 


cutors ver /. 


te againſt Defendant as Son and Heir of J. A. upon ſeve- 
pleads rien per Cal Obligations, by which the Father did bind Himſelf and his 
Diſcent "ifs a heirs, upon ſeveral Conditions, &c. Dekendant confeſſes the 


Reverſion, 


c. ſpecially. Adlon, and that the Bonds are the Deeds of his Anceſtoꝛs; 


_ but ſays that his Father was ſeiſed in Fee of four Parts in ſix 


3 Salk. 157, Of luch a Cloſe, and of thzee Parts in four of another Cloſe ; 
178, 180. and of thꝛee Parts in four of a Meſſuage, and Iſſues and Dro- 


N fits thereof: That the ſaid Obligoz in his Life-time, by his 


Aue gene- Indenture bearing Date, &c. a Counterpart whereof he p2o- 
rally, duced in Court, did demiſe the ſaid Parts and Shares to 


Comber. 162. 


Ld.Raym. 53, H. G. fo2 500 Pears ; by Uirtue whereof he entered, and was 
728, 1391. poſſeſſed fo2 the Term afozeſaid ; that the Father died ſeiſed 


N 35 of the Reverſion which deſcended to the Dekendant; that he 


234, 282, Was thereof ſeiſed, and that at the Time of erhibiting the 
348, 419, Bill, oz at any Time ſince, he had not any Land oz Tene- 
+7472: ments by hereditary Deſcent, beſides the Reverſion of the 


2 Vern. 61. 


Prec. Chan. Tenements afozeſaid; that after the Death of his Father, 
39, 232. and the ſaid Deſcent, 9 W. 3. there was a Suit in Chan- 
„Ame 9. cery between Edward A. C. J. B. and Elizabeth 


166, 217, 


341, 330, like of the Defendant's Father, and the Defendant, in 


16477 2 which Suit it was decreed and adJudged in the ſaid Court, 


1028, 1270. * = | that 


— 
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that Elizabeth ſhould have one third Part of the Pꝛemiſſes fo2 
her Like fo2 her Dower, by Airtue whereof the ſato Elizabeth 
was ſeiled of a third Part of the Pꝛemiſſes fo2 her Life, and ſo 
p2ays Judgment, whether he, as Son and Þeir to his Father, 
ought to be charged beſide the Reverſion of the Term afozeſaid, 
and of the third Part whereof the Mike was endowed when it 
ſhould fall ? The Plaintiff craves Oyer of the Leaſe, by which 
it appeared, that in Conſideration of 300 J. he had demiſed the 
Pꝛemiſſes fo2 500 Pears, p20ovided that if the Father, o2 his 
Executozs 02 Adminiſtratozs, paid 50 I. per Annum to H. G. 
during his Life, then the Eſtate ſhould ceaſe. Plaintiff re- 
plies, that the Defendant after the Death of his Father enter- 
ed, and was thereof ſeiſed, and took the Pꝛofits, beſides the 
third Part of his Wife, which would be ſufficient to pay the 
501. a Pear, and ſo pꝛays Judgment; Defendant rejoins and 
ſays, he did not enter modo & forma, and concludes to the 
Country : And Plaintiff demurs. 


Holt delivered the Opinion of the Court after ſeveral Ar- 0% Curie. 
guments at the Bar, and ſaid, It was not doubted, but that 
the Plaintiff ought to have Judgment; but the Queſtion was 
what Judgment we ought to give him, whether a ſpecial one, 
to have Execution of the Lands and Tenements mentioned in 
the Plea, oz generally againſt him as Peir to his Anceſto? ? 
Te have conſidered both, and we are of Opinion, there ought 
to be general Judgment againſt the Dekendant, by which his 
Body, his Goods, his Lands, which are not Aﬀets, may be 
taken in Execution. 


k 


Two Things are conſiderable herein: 


1. The Pleading of a Reverſion of a Term fo2 Pears made 
by his Anceſto2s ; whether pleading a Leaſe fo2 Pears be good 
and allowable in a Defendant ſued as Heir to his Anceſtozs 2. 


Chether that be ſuffictent to Hinder the Plaintiff from imme- 
diate Execution ? 


2. Tf pleading of an Alignment of Dower to the like, 


and that he had a Reverſion expeckant thereupon by Court of 
Chancery, be good? | | 


As to the firſt, the Caſe is this: A Pan by Bond obliges it Point. 
himſelf and his Þeirs to pay ſo much Money, then makes a 
Leaſe fo2 Years and dies, whereby the Reverſion in Fee de⸗ 
ſcends to his Deir ; the ane is, Whether the heir mey 

plea 
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plead this Leaſe fo2 Pears in Bar of Execution, 02 confeſs 
Aﬀets, without taking Notice of the Term fo2 Pears? Chere 
are indeed ſome few Pꝛecedents, and J have known it pꝛactiſed 
where it was pleaded: But J am not willing to deliver my 
Opinion as to that Point now, becauſe the Caſe does not re⸗ 
quire it; but it ſeems to me, as it ſhould not be Matter lying 
in the Mouth of the Defendant to plead any ſuch Matter; fo? 
he might without Danger confeſs that he had Sſſets, without 
taking any Notice of the Leaſe. Note; What makes com: 
pleat Aﬀets? To have the Freehold and Inheritance of the 
Eſtate deſcend to him, and that he has from his Anceſtozs; 
therefoze he has compleat Aﬀets, Ik it were a Leaſe foz Life, 
made by the Anceſtoz, and only a Reverſion in Fee erpeitant 
thereupon had deſcended from the Anceſtoz, that would not be 
Aſets in Poſſeſſion ; but a Reverſion in Fee expeſtant, upon 
an Eſtate fo2 Life; and there he had not a Freehold, as here 
he had, but a Reverſion expetant upon a Freehold ; beſides, it 
appears by the Statute of Glouceſter, and of 21 H. 8. That the 
Common Law did not much regard Eſtates fo2 Pears, fo2 ſuch 
Eſtate was ſubjet altogether to the Mill of him in Reverſion: 
Fo? if he in Reverſion had ſuffered a Recovery by Colluſion oz 
Default, the Termo2 was bound by it; and his Term was loſt 
without Remedy, as appears by the Comment of my Loꝛd 
Coke upon that Statute, 2 Inſt. 321. 1 Ioſt. 46. And after 
the Statute of Glouceſter, which gave Termo?2 fo2 Pears Liber⸗ 
ty to come and falſify a Recovery had againſt Tenant in Re- 
verſion. Again, Leaſes fo2 Pears becoming moze conſiderable, 
and yet moze p2ecarious, becauſe of the Frequency of common 
Recoveries, which now became a common Conveyance, the 
Statute of 21 H. 8. became a further Remedy koz Termo2s ; 
yet notwithſtanding theſe Statutes, it never lay in the Mouth 
of a Tenant to a Præcipe to plead a Leaſe fo2 Pears, oz to 
ſtop Execution upon any ſuch Plea. It an Afliſe be b2ought 
againſt Tenant fo2 Life, he can't ſay there is a Leaſe fo2 Pears 
p2ecedent to his Right, tho' Tenant fo2 Pears himſelf may 
falſify a Recovery againſt him in Reverſion ; ſo the ſame Rea- 
ſon holds in this Caſe : Fo2 the Obligation of the Father at- 
taches upon the Land, being Aﬀets in the Þeirs Hands, as 
Brown, Aſſets 9. Sci. Fac. grounded upon a Fine, to execute a 
Fine, whereby Lands were conveyed hy G2ant and Render to 
one and his Þeirs in Tail; Tenant pleaded a Warranty of 
the Anceſtozs of the Plaintiff, and that Aﬀets deſcended to 
him; Plaintiff replied, that the Allets that did deſcend were 
extended fo2 the King's Debt; and it was not held a good 
Plea, becauſe the Freehold and Inheritance did deſcend ; and 
2 


they 


— 
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they were p2eſent Aſſets; if it be ſo in Caſe ok a real Lien ſo 
as to bind the Land in Caſe of Warranty, ſure the ſame 
Reaſon where the Heir is charged upon Account of Aſſets in 
an Acklon of Debt upon the Lien of the Anceſto2; the Books ſay 
he might plead a Leaſe fo2 Pears as to the Galue of the Aſlets, | 
fo2 Aſſets in real Adion is no moze than Aﬀets are wo2th ; fo 

that if Plaintiff is not to have it diſcharged of the Term fo? 

Pears, the Reverſion is leſs woꝛth; then if it be a good Plea, 

the Conſequence is that an immedfate Extend. fac. do go to 

appzaiſe the Reverſion upon Jnquiſition taken, and then to de- 

liver it to the Plaintiff to enter into it, when it falls in Pol⸗ 

ſeſſion, as in Dyer 246. Debt againſt an Heir, who pleaded he 

had nothing but a Reverſion expetant upon an Eſtate fo2 

Life; Plaintiff joins with him, and takes Judgment upon the 

Confeſſion, and to have Execution when Reverſion falls in i 
Poſſeſſion, ſo if this be a good Plea, the ſame muſt be done | 
here. Hern's Pl. 307. is a Pꝛecedent of this Matter. There is | 
no Miſchief to him in Remainder, no2 to the Leſſee, fo2 he will 
defend his Poſſeſſion in Ejetment by Airtue of his Leaſe +: But 
we don't give any concluſive Opinion in this Matter. 


2d Point. The Dower to the Mike is ill pleaded, fo? it is 71 
not ſaid that the Wife was endowed by Metes and Bounds, 38, 785, 
noz that the Lord Chancellor did endow her ; but that there 1293, 1384. 
was a Decree in Chancery, by Uirtue whereof he was endow: 
ed; and that is not to be underſtood, koz the Chancellor has 
nothing to do in Aligning of Oower, but in Caſe of Lands 
holden of the King in Chivalry, and the Heirs being in 
CUardſhip to the King; and in ſuch Caſe, when ſhe came in 
as his Mike, and pzayed to be endowed, fo2 the King's Title 
appearing on Recozd, a Recozd was neceſſary to find her 
Title; and ſo an Jnquifition was taken, and upon her being 
found thereby to be his Mike, the Chancellor uſed to aſſign 
her Dower, oz to award a Commiſſion fo2 it. F. N. B. 363. 

And this was the legal Map fo2 the Mike to recover her 
Dower of Lands-in the King's Hands, by reaſon of the 
CUardſhip of the Þeir ; fo2 as every Guardian might aſſign 
Dower in pais, ſa the Dower in Chancery is by the King 
himſelf, in a judicial and p2oper Manner; but fox Chancery 
to decree that the Mite ſhould have ſuch a third Part, would 
not veſt a legal Intereſt in her, the Þeir may do it in Purſu- 
ance to a Decree; and when he does, the Wife is in by Uirtue 
of the Aſſignment of the Heir, and not by Uirtue of any Oc- + 
cree. Then if the Decree be not a Title veſted, he has con- 

keſſed Aﬀets, fo2 he ſet kozth only a Reverſion depending 3 
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a Frechold, and does not ſhew there was a Freehold; and if 
the Alignment of Dower were good pro Tanto, pet here is 
two Thirds whereof ſhe was not endowed, and that is only 
charged with an Eſtate fo2 Pears, and that is enough to charge 
him with a general Judgment, Plowd. 420. comes home very 
near to this Caſe in every Reſpect: It is Debt againſt an Hetr 
if he plead any Plea that is not a ſufficient Bar, ik he ſuffer 
Judgment to go againſt him by Nihil dicit, oz Confeſſion, it 
ſhall be a general Judgment, becauſe there is no way fo2 the 
Heir to defend himſelf, but by ſetting fo2th the Truth, what 
Aſſets he has, where they lie, and ſo open the Truth of the 
Caſe to the Plaintiff, and let him take what Benefit he can of 
ft; and if he does not do this there ought to be a general 
Judgment againſt him, as well as upon Demurrer, This 
Authozity was murmured at, but there is not a Mozd of it but 
what is good Law. Vide Mod. 520. 3 Cro. 639. the ſame Caſe. 
Ik the Heir will confeſs that he has Aſſets by Deſcent, in ſuch 
and ſuch Places, beſides which he has no moze, and the Iſſue 
is that he has moze, tho' he confeſſes enough; yet if moze Af: 
ſets be found, there ſhall be a general Judgment. 2 Leon. Vent. 11. 


In this Caſe it is not in the Power of the Court to give 
ſpecial Judgment, ik the Plaintift does not Deſire it, koz it 


would be erroneous. 2 Rol. Abridg. 71. Tf it be by Conſent 


Judgment. 


Proceſs of 
Hundred 
Court. 

Vide antea 1. 
and the Caſes 
there cited. 


Reddidit ſe. 
Poſt 77, 98. 
Id. Raym. 
156, 157, 
342, 353 


of the Plaintiff, they may give a ſpecial Judgment: But how 
can we do ſo here? Ik it be upon the Confceſlion, we muſt allow 
the Plea good, that is, that 'tis a Reverſion erpetant upon an 
Eſtate fo2 Eſtate, when ft does appear that it is not ſo. If 
he had pleaded that he had only a Reverſion erpetant upon an 
Eſtate fo2 Life, and the Plaintiff had replied that the Tenant 
was dead, oz had ſurrendered, and it is ſo found by Uervit; 
ſure there muſt be a general Judgment, becauſe he has pleaded 
a falſe Plea in Bar of the Plaintiff's Execution; and it ap- 
pearing to us that there never was ſuch an Eſtate fo2 Life in 
Being, it is of the ſame Effect as if a Gerdict had ſo found it. 
Let the Plaintiff Have a general Judgment. 


Per Holt; Lev. Fac. is not the pꝛoper Pꝛocels of a Hun⸗ 
d2ed Court, but it is a Diſtringas, but Levari may be by 
Cuſtom. 7 


Upon bꝛinging the Bail-piece to My, Clark, and giving him 
Satisfaition that the JIzincipal rendzed himſelf bekoze, 02 upon 
the Retozn of the ſecond Sci. Fac. he will give you a Diſcharge 
02 Superſedeas of the Sci. Fac. Per Holt. 

4 Domina 


Term. S. Trin. 1 Annz in B. R. 45 


* 


Domina Regina & Ogden. LANES | Highway, 4 


A Over affirmed at the Nuarter-Seftions of the Peace © . Car. 266, 
fo2 the County of Dorſet; it was an Over of two Ju- v.. 34 
ſtices of the Peace of the ſaid County, founded upon a Clauſe vel. 147, 
in the At of Parliament, in the 8 W. 3. koz enlarging the 14, 
common Highways; Vide the Clauſe : There was an Ad quod 723, 858, 
dampnum ſued out, and an Ad nullius dampnum retoned ; and 2:69, 1170: 
an Ozder thereupon made fo2 the incloſing ſuch an ancient — Log. 
Þighway, and ſetting out a Place fo2 another in ſuch a Place; 4d god 
and an Appeal from this Ozder to the Seſſions, and there the Selbe 
Inclolure is declared to be a great Nuſance to the whole 3, „ W. z. 
Country; ſeveral Exceptions were taken to the Ower of the oo 


Juftices at the Quarter⸗ Seſſions. 1 


ſions. 


1. Chat it did not appear to have been at the next Quartet Exceptions. 
Seſſions after the Ozder made. 


2. An Exception was taken to the whole Purpozt of the 
Ozder, that it did not appear by ſt what the May to be in- 
cloſed was, oz what the new Way, without which there was 
no Certainty what the SubjeX Matter of the Appeal was; foz 
this being a Method that the Statute has ozdained fo2 the 
Determination and making a final End of the. Matter, ſure 


then that Thing whereof a final End is made, a to appear 
very certain. | 


Tt is fit to conſider the very Statute, what Aterations are 
made by it, and what not. 19 75 | 


* It is to be known that this Clanſe does not alter at all 
the Nature of the Crit of Ad quod dampnum, but that Writ 
is the ſame as it was befoze, and to be p2oceeded on as ik 
this Statute had not been made; there are not any Mozds 
in the Statute that do alter the Nature of the UIrit, no2 


the Method of Pꝛoceeding thereupon, though there be kome⸗ 
thing added. 


2. This Urit akter it is executed, is to be retoꝛned into 
the Court of Chancery ; and in that Caſe the Sheriff having 
taken an Jnquiſition, makes a Return thereof  indilate ; ſo 
are the Moꝛds of the Writ ; ſo * nom the Trit is fed 

| a 
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able into Chancery; and fo2 this Reaſon it is, that if the Queen 

fee thereby that there is no Þarm to enclofe, that ſhe may 

grant Leave to do it; and in ozder to that the Inquiſition muſt 

find that it is Ad dampnum nullius, and there can be no Foun⸗ 
dation ot incloſing without ſuch a Retozn. 


z. Without Licence 02 G2zant to incloſe the old Map, tho' 
the Inqufſſitfon find that (ſuch Incloſure would redound to the 
Damage of none, and it be ſo retozned, pet none could law⸗ 
fully incloſe, o2 if he did he would be guilty of a Nulance: 
Foz it is not the Jnquiſition and Retozn that gave any Au⸗ 
thozity to incloſe, but the Licence of the Crown grounded 
thereupon: And when there was ſuch an Jnquilition, Retozn 
and Licence, without any Traverſe of the Inquiſition ; upon 
Incloſure made, there was an Alteration made of the Way, 
and the old Way ceaſed to be a Map, and the new one ſet 
out became the common Highway. 


It would be a ſtrange Conſtrutfon upon that Clauſe of the 
Statute, that a Ban ſhould have a Right to incloſe without a 
Licence, to make ſo great an Alteration, as to make the find- 
ing of an Inquiſition tantamount to a Royal Licence: Foz 
tho' the Inquiſition does not find it to the Damage of any 
Perfon, yet it is in the Elefton of the King oz Queen, to let 
the old one ſtand oz not. And there is nothing in this Ack to 
induce us to make ſo great a Leap as that is. 


Suppole an Jnquiſition be taken and retozned into Chan- 
cery, that would be a Foundation fo2 a Licence; fo2 the 
Mods of a Writ are, what Þarm would it be to ns, oz to 
any of our Subjets that ſuch a Map, deſcribing it in Cer- 
tainty, ſhould be incloſed, and a new one, deſcribing in the 
fame Manner, ſet our: But you will ſay that the Ad quod 
dampnum is now under the Conuſance of the Juſtice of 
Peace, and an Appeal thereupon given to the Seſſions ; 
how can it then go into Chancery? Gery well, if the Sheriff, 
after Jnquiſitton taken, does get ft inrolled as the Statute 
requires, retoꝛns ft into Chancery, as he fs bound to do 
by the Command of the TUrit: And all that the Statute re⸗ 
qufres is, that the Tnquiſition be enrolled at the next Quar⸗ 
ter ⸗Seſlions; and if it be, and no Appeal from it, oz if there 
be an Appeal and a Judgment thereupon fo2 the Jnquiſt- 
tion, the Traverſe is thereby taken away: And it is a good 
Plea to a Traverſe, that the Inquiſition was inrolled, 1 

» Þ- 
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Appeal, 02 that an Appeal was bzought : And the Judgment 
koꝛ the Inquiſition. 


Jt may be asked, when the Appeal is to be bzought.; the 
Wozds of the Statute are expzels, that it be at the next Sel⸗ 
ſions after the Inquiſition kound; but they Cay farthet, that it 
is to be by the Perſon grieved by the Jncloſure ; ſo that yon 
muſt take both the Mozds together, that is, it muſt be at the 
next Seſſions after the Inquiſition taken, and the Inclolure 
fo2 it can't be ſooner ; fo? till Jncloſure there is no Gzievance: 
ind it muſt be ſomebody aggrieved by the Jncloſure. pere is | 
inveed an Jiicloſure ; but it is not an Incloſutre by Ciftiie bf ) e 45. 
the Inquiſition, accozding to the Ad quod damnum, foz it is 
without Licence, and not by the Authozity of the At of Parlia- Inquiftion 
ment; and therefoze not tuch as does oblige the Party to ap. Wed. 
peal. Therefoze per totam Cur. the Inquiſition was quaſhed. 


Per Cur. & omnes Clericos ; Jt is (rregular to ſign a ung. Signing Judg- 
ment, without ſerving a Rule to bzing in a Recozw. And a= 
Judgment was ſet aſide fo2 want of it. 99 25 


No Man, tho by Conſent of Parties, can be Attozney of Atonie. 
both Sides; per Cur. Foz Conſent of Parties cannot change 
the Law, &c. i 0} 5 
The Court many Times will fir a tranſitozy Ation, where Tranſtory 
the Defendant has not a Pꝛobability of an indifferent Trial. Aion. 


; » Inſt. Leg. 
104. Comber. 47, 48, 483. Ld. Raym. 331, 1253, 1418. 1 Vern. 267, 439« 1 Mod. Ca. in Law 
and Eq. 228, 316. Stra. 211, 858, 878, 776, 807, 1258, 1216, 874. 


Domina Regina & Clerk. 


ER Cur. An Infozmation tried at the Bar is not within formation. 

the late Statute of giving Coſts againſt the Pꝛoſecutoz; 1.4. Raym. 
fo that ſays, the Party ſhall enter into a Recognizance of 22, 1333. 
201. And that Party ſhall have a Sci. Fac. thereupon, but 20 l. Su, 1005. 


would be too ſinall Coſts in the Caſe of a Trial at Bar. 5, 
Per Holt; If a Judge who tried a Cauſe be ſince put out, lese cert 


ficate. 


upon a Motion made fo2 a new Trial, he map certify the 14. Raym. 
Court what his Opinion was when he tried the Caule. 313. 


Term. 


Term. 8. Michacli, 


Anno I Anne. 


S. c. 1 Salk. Elvis & Mercato. 


Raym. 865. N a Motion to put off a Trial, the Attozney made t an Offer 
Die Lunæ, 10 bzing Money into Court, and a Rule there- 
upon, that the other Stde ſhould ſhew Cauſe why the Trial 

ſhould not be put off on thoſe Terms, at which Day the other 
Side conſented ; ſo the Rule was dꝛawn Ex conſenſu, and the 
Trial put off: And now the Money not having been brought 
into Court, an Attachment was granted againſt the Attozney, 
tho' it was objefted by Mountague, That tho' the Attozney had 
made ſuch a — yet he had not conſented the ſecond 
Day. But per Cur, 


1. Pe ſhall not aver againſt the Ow which ** it was 


by Content. 
s Mod. 42, 2. TOe will not have our Attoznies trifle with us, and make 
$6. a P2opoſal to Day, and fly fzom it to Moꝛrow. 


Read & Tregeagle. 


1 Gave a Bond and Judgment to T. defeaſanced upon Pay: 
— ment of Money on ſuch a Day certain; and it was 
agreed by the ſame Oced between the Parties, that T. ſhould 
Poft 118. not ſue any Execution againſt R. befo2e the 16th of July; the 
6 Mod. 184. 15th of June T. ſues out a Fi. Fa. delivers it to the Sheriff be- 
foze the 16th of July, and gets it executed on the 16th of July, 
upon Demand and MNon-payment. And Broderick moved to ſet 
it aſide, fo2 that the Plaintiff by breaking his Agreement, * 
u⸗ 

2 
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incapacitated the Defendant to perfo2m ; fo2 by the Delivery of 
the Writ to the Sheriff, the Property of them was bound, lo 
that he could not ſell any of them to raiſe the Money. 


But per Cur. Since it is fo2 a juſt Debt, and Judgment 
executed, we will not now undo any Thing; fo2 perhaps that 
would be a Means to fruſtrate the Judgment: And beſides, 
vou have no Dath, that any Purchaſer was deterred by Reaſon 


of taking out and delivering the Writ; and here R. had agood 
Remedy by Aion of Covenant. 


And my Lozd C. J. remembzed the like Caſe, where Cove: 
nant was bzought, and Damages thereupon recovered : And 
they all faid the Rule was, where a Miſchief was on either . | | 
Side, and a Remedy on the one, and none on the other, they 75. | 
would ſuffer that to continue againſt which there was a Re- j 
medy, | 


And Holt ſaid, An Audita Querela would not lie in this Caſe, Audiia 2ue- 


becauſe that would pull up all by the Roots, and avoid the . 
whole Judgment. 


After Writ of Erro2 ſued out, if a Sci. Fac. be bzought En Error. 
againſt the Plaintiff in Erroz, to thew Cauſe why there ſhould [© * — 1 
not be Execution on the Judgment, the End of it is to com- Fitz. G. 175. 


pel the Plaintiff to aſſign Errozs; Execution ought not in 2 
Stritneſs to be taken out till Non pros' entered. | 


Aſſumpſit by Adminiftratoz, fo?2 Goods ſold and delivered by . 
his Inteſtate, and a P2omiſe likewiſe to him. Defendant ca 4 
pleads Non Aſſumpſit infra ſex annos to the Platntiff, Plaintiff Aon. 37. 
replies a Pzomiſe to the Inteſtate within ſix Pears, and Iſſue | prong 
thereupon, and Uerdi# fo2 Plaintiff. And this being moved 15. 
in Arreſt of Judgment, and appearing thus upon the Reco2d of 
Niſi prius; Per Cur. Tf the Paper-Book, oz Copy of the Iſſue 
was right, we will amend it; and made a Mueſtion, whether | 
it be not within the Statute of Oxford? 


Holt; Confeſſion is the wozſt Sozt of Evidence that 1 
there be no Pꝛook of a Tranſaf#ton oz Dealing, oz at leaſt a sua 4165 
P?2obability of dealing between them; as here there was, the 1094. 

one being a Sailor, and the other a Captain of a Ship. 


N Withers 


r 
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S. C. 1 Salk. 


258. „ | Withers & Harris. 

s ou 8 | 

1 OLT; Tf one will take out Execution within a Pear af: 
OE: 546 ter Judgment, he may continue it down after the Pear 


Antea g, , by Vicecomes non miſit breve, without being put to a Sci' Fac”, 
Pe/t 68, 69. And he ſaid, he had known it adjudged on Debate, there was 
no need of a Sci' Fac' to have Execution in Ejetment after the 
Peog and a Day : But he (aid he never could agree with that 
Spinion, no2 ſee any Reaſon fo2 it. Foz in all real Actions, 
as upon Fine Sur Conceſſit, there muſt be a Sci' Fac' after the 
Peat; and all the Court were of the ſame Opinion: But it 
was referr'd to the Maſter to examine, Uhether ft was after 
the Pear oz not, oz whether there had been a Vicecomes non 
miſit breve of any Execution taken out within the Pear? And 
it appearing on Eramination to be after a Pear and a Day, 
And Proceſs nd Pꝛoceſs taken out within the Pear, held, it could not be 
N E- the P2oceſs in Ejectment; ko; Exekution is an Habere Fac' poſ- 
Veen feſſionem fo2 the Term, and a Fi Fac' fo2 Damages. 


Attorney, Per eundem; Pou can't change your Attoꝛney without Leave 
Lade and Ed., ok Court, to be obtained on Motion, though he be ever la 


306. great a Cheat. 
1 Wms. 460. 


3 Was. 104, 277. Stra. 76, 402, 414, 547, 621, 633, 693. 


Wood & Sutton, Marſhal of the Court. 
Bail | 


See e.  Udgment was againſt him in Debt foz an Eſcape ; and he 
1 Salk. 2. J b20ught Writ of Erroz, and put in ſham Bail, and ſo on 
LS ogy in toties quoties, they were excepted againſt. Upon Affidavit of 


1 1 this, a Rule was made peremptozily fo2 his putting in good 
_ 12 Bail on ſuch a Day, oz elſe Execution to go. * 
872, 877. 

Is 7 When there is a Special Jfſue tendered, and the other 
2 Salk. 515. Side joins in it, the Book is ſent back to the Defendant's 
Lab and Eg. Attozney, and he has four Days given him, either to join 
376, 377. in the Jflue oz to waive it, and give the general one; and 
— 533. after the four Days, he ought to ſend the Paper back with- 
7:35.73 out any Demand of the Attozney of the other Side; and if 
he fails in it, the other may ſign Judgment fo2 want of join- 
ing fn Iſſue : But if the Attozney will take back the Book 
after the four Days, and receives Boney fo2 entering the 


4 Iſſue 
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Iſſue oz making up the Reco2d, he ſhall not after enter his 
Judgment, Per Cur' & Clericos. 


— 


A Plea in Abatement was over⸗ ruled, and a Reſpondeas Ouſter Abatement. 

awarded, and the General Jfſue pleaded : It was a Queſtion, 
Ik the Defendant's Attozney ſhould deliver a Copy of the Copy of the 
Jſſue, Declaration, and the Reco2d of the Plea in Abatement . 
to the Plaintiff's Attozney, and pay fo2 it? And the pzinted 
Rule of the Court was read, and the Court would conſider of 
it, though the conſtant P2affice were agreed to be, that the X 
Defendant's Attoznep ſhould do it. And it was made a Rule, Rule of Court. 
That it ſuffice fo2 the future, after Plea in Abatement over⸗ 
ruled and General Iſſue pleaded, fo2 the Defendant's Attozney 
to deliver a Copy of the Declaration and Iſſue, without any 
Copy of the Plea in Abatement. Note; Jt is a conſtant 
P2atice fo2 a Plaintiff to ſign Judgment by Default, fo2 want 

of a Copy of the Jſſue and paping fo2 it, and ſo execute a 

Crit of Enquiry. 


——— & Tempeſt. 


33 upon a Bond, a ſpecfal Non eſt factum pleaded, Nn, /agun 
with a Concluſion of Et hoc parat' eſt verificare, beſides — | 
the Plea referred to a Condition in the Bond without any 6 Mod. 21, 
Oyer had of it, and a Demurrer fo2 both Cauſes. As to the 73. a 
firſt, it was ſaid, Jt was either Cay, videl't, to aver oz to 2, 
conclude to the Country. And Keb. z. fol. 132. Hil. 25 Car. 2. Demurrer. 
was quoted. And the Caſe of Day & Roberts in this Court in - 2 
the Pear 93. to which Opinion Holt inclin'd, as ik in Bar to Comyns Wh 
' a Debt upon a Bond, one ſhould ſay, That de delivered it as 

an Eſcrow, to be delivered over as his Deed upon ſuch a 

Thing to be done ; which being not done, the Plaintiff got 

the Deed, Et fic non eſt factum, Et hoc parat' eſt, &c. and leave Iaſtit. Leg. 
the Plaintiff to tender Jſſue in the Replication. As to the 57® 


other it ſeemed a fatal Exception. And the Plaintiff had Judg- Judgment. 
ment. 7 


Sci” Fac' Againſt Bail who had rendered their Principal be⸗ Bail render the 
koze a Judge, but he immediately eſcaped, and they moved were. 
to file the Bail-piece, in ozder to plead a Render of P2in- 


cipal. Per Cur. (Ale can't deny Leave to file the Bail piece, 14 ar. 


fo2 without it they may plead Nul tiel Record to the Sci Fac” ; 156, 159, 
fo2 one can't pꝛoceed upon the Sci' Fac' without Bail-pfece +, Y 


be filed. Comyns 554. 


Stra 443. 
Per 526, 1270. 
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Execution by Per Holt; If we ſee one, againſt whom there is a Judgment 
e. 3 Salk 46. Of this Court, walk in Weſtminſter-hall, we may ſend our 
1 Mod. Ca. in Officer to take him up, ik the Plaintiff deſire it, without a 
Law and Eq- tit of Execution. 

Falſe Impri- Per Holt; If one be arreſted after the Retozn of a Urit, 
A „% kalle Impziſonment lies againſt him that does ſo arreſt him. 
Moor -11. Pere Complaint was made to the Court, That one was ar⸗ 
3 Cro. 180, reſted in Trinity Term, by Uirtue of a Mrit retoznable in 
uk. 46. Eaſter Term, and a Ball- Bond taken koz Appearance at the 


Ld. Raym. Time of the Reton of the Writ. 


353- 
: Mod. Ca. in Law and Eq. 343. Stra. 509, 1184. 


14. kon. Per Cur'; There is good Matter to plead agafnſt an Aion 
—_ A upon the Statute of 23 H. 8. And though Bond be antedatey, 
357, 403, pet it may well be done with a Primo deliberat' at the true 


79" 795» Time; and the Fact was referr'd to the Maſter to examine, in 


CRY o2der to puniſh the Officer koꝛ Oppꝛeſſion. 
Execution. E being committed to the Queen's Bench foz a Fine to 
Pot 114. the Queen, and charged in Execution at the Suit of 


Priſoner. 


ſeveral others, the Marſhal had a Jealouſy of him, and put 
* Raym. Irons upon him; upon which he wait a Letter to the Attozney 
1 Mod. Ca. in General craving his Þelp ; which being communicated to the 
Law and Eq. Court, they ozdered the Marſhal to keep him acco2ding to 
227, 236. Law, declaring, That ik he died thzough cruel Uſage, it would 
be Murder in the Gaoler : But owning alſo, Ye might juſtify 
putting him in Jrons if he feared an Eſcape, oz if he were 


otherwiſe unruly. 


Domina Regina & Buckbridge. 


Indie Ndictmept againſt him, fo2 that he was Communis poculator, 
See Salk. 382. Anglice a common Dzunkard, and Communis profanus Jura- 


6 Mod. 256, tor & perturbator pacis & aſſiduus Domorum tiplatoriarum frequen- 
Id. Reym. tor, Anglice a frequenter of Tippling Houſes, and quaſhed ; 
1197, 1013, £02 that the Charge was too general and looſe, 


1094, 1303. | | . 
Fitz G. 56, 57, 58, 59, 122, 123, 263. 1 Mod. Ca. in Law and Eq. 58, 296, 328, 330, 336. 3 Wms. 


493, 499. Stra. 2, 8, 497, 699, 866, 999, 1246. 
3 
Feme 


— 
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Feme Sole having a Warrant of Attozney to enter Judgment Warrant of 
unto her, and married befoze it was entered; King moved, any, 
That it might be entered, and the Judgment ſhould be to the pews. 
Husband and Wife, and he took a Difference between ſuch a 2 Sauna. 213. 
Uarrant made by a Feme Sole, and one made to her; fo? tx mem 242. 


Marriage in the firſt Place would be a Countermand of the — gs 
Warrant, as being to the Diſadvantage of the Þusband. Any Stra 81. 
fo2 this he quoted a Caſe in Point, Paſch. 9 W. 3. where Leave 

was denied to enter againſt Þusband and TWite, upon a Ular- 

rant by the Wife bekoze Marriage; and compared it to the 

Caſe of a G2ant of a Reverſion by a Feme Sole, who marries 
another bekoze Attoznment, the Gzant is countermanded: But 

if ſhe had granted it to A. and befoze Attoznment had married 

him, an Attozument after were good, 1 Inſt. 310. 4 Co. 61. a, 

and to this the Court inclined. But upon reading of the 
CUarrant, it appear'd to be to enter Judgment as of ſuch a 

Term which was now paſt. 5 


Watts & Roſewell. * 

ö | . e. Ld 
HE Caſe being again moved, and 1 Vent. 210. quoted as yn: 803. 

an Authozity in Point, That the Concluſion was bad; Concluſion of 

fo2 that by the general Concluſion he had waved the ſpectal 4 

Matter of the Plea: Foz it is a Rule in Pleading, That when Comber. 86, 
a Yan pleads ſpecial Matter and concludes generally, he there- 3! 479- | 
by waves the ſpecial Matter. And it was agreed on both | Saund. — 2 
Sides, That here he might have pleaded general. V. 1 Vent. 1 Salk. 2, 3. 
210. Keb. 140. was quoted contra. But there being no Judg- 5% 67. 
ment in Keb. the Plaintiff had Judgment niſi. Abſente Holt. 3 Salk. 208, 


209, 211, Cc. 


Inſt. Leg. 475, 476, Sc. Id. Raym. 337, 817, 1018, 1053. 


Ik a Judge at a Trial does erroneouſly over-rule a Matter — 
offered in Evidence, the regular Map is to tender a Bill of Nod. Ca. in 
Exception; yet if upon ſuch a Matter the Party will ſuffer the Law and Eg. 


Trial to go againſt him, it is good Cauſe of a new Trial, 77, 


Per Cur. 62, 63, 148. 


Stra. 691, 1105, 1142. New Trial. Poft 64, 117, 


In what Caſes new Trials have been granted, ſee Comber. 
18, 75, 357, 442. 6 Mod, 22, 307. 2 Salk. 645, 648, 649. 
2 ow. 106 186. 1k 

In what Caſes denied, ſee Comber. 14, 17, 84, 106, 170. 
6 Mod. 18. 2 Salk. 644 to 650, 653. 1 Salk. 273. 1 Show. 
339. 1 Lev. 9, 97, 124. 3 Salk, 361, &c. 

| O Hyon 
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Hyon & Ballard. 


Roceedings on Batl-Bond fo2 want of Bail above; upon 

Motion to ſtay P2oceedings, Defendant p2oduced a Re- 

leaſe under Seal of the Plaintiff, and thereupon the Plain⸗ 

14. Raym. tiff's Attoznep (uſpefting it, conſented to deliver a Oeclara- 


118 tion kozthwith, and that the Dekendant ſhould plead the Re- 
Law and Fg. Icaſe, and ſo try it; which being done, the Plaintiff was 
130. nonſuited at the Trial; but after, it being diſcovered to be a 


New Trial. Otc2fous Forgery, a Motion was made fo2 a new Trial: But 
the Court ſaid, They could make no Rule in the Caſe, the 
Plaintiff being out of Court upon the Nonſuit ; but ſince the 
Rule to ſtay Pꝛoceedings upon the Bail-Bond was not abſo- 
lute, but till the Court ſhould farther diref#, that, (aid the 
Court, was ſtill befoze them; and therefo2e let the Rule be, 
That they ſhew Cauſe why Pꝛoceedings ſhould not go on. 
Quod Nota. 


Domina Regina & Inhab' de Paroch' de Caple in Surrey. 


Order ſor Re- RD ER of two Juſtices was to move a Pan and his 
po a IRn0E two Childzen out of the Pariſh of C. where he might 
Ld. Raym. 41, become Chargeable, he Having not rented a Tenement of 10 1. 
_ 395, 519 a Pear. Held, That faying they might become chargeable, 
1454. 1473, was not well; but it ſhould be, That they were likely to be- 
1 Mod. Ca. in come chargeable: But it was held, That ſaying they had not 
Law and Eq. rented a Tenement ok 101. a Pear did ſuffice. Jt was held 


Ch 86, bad as to the Childzen, fo2 they are only removeable as Per- 


855 ſons not ſettted and likely to become chargeable, oz ſo young 
<44, 638, as they are not able to p2ovide fo2 themſelves : And it was 
437. quaſhed as to the Childzen, | 
7 Domina Regina & Sir John Bucknell. 

Indictment for | 
not repairing Ndictment was again him fo2 not repaſring of a cer- 
Bridges. tain Bzidge, &c. which he was bound to repair, Eo quod 


45 720 955 he was Dominus Manerii de la More. And it being moved 
Ld. Raym. Hither after Convittion, it was moved by Broderick, That 
$2 356. there were but thzee Ways that a Yan could be liable to ſuch 
1175, 1245 a Charge, by his Deed, by Pzeſcription, oz ratione W 
3. 1 : A 


SE Bo, 4k - 
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that this here could be none of them; ergo bad. V. Stil. 400. 1 Salk. 358. 
Latch 106, Noy 93. .. 


| | 307, 255. 
Holt; A Man is not bound to repair a Bzivge, becauſe he“ 98. 
has a Manoꝛ, 02 is Lozd of a Yanoz. 


But it muſt be ſaid, That this ts ſome Charge upon the 


Yano? that can oblige the Man to repair, and that only can be 
one of theſe two Ways : 


1. That he held the Manor by the Service of repairing the 
Bzidge, &c. that is, ratione tenuræ; and this being a Charge 
upon the Poſſeſſion, is like any other Service fo2 which the 
Tenant in Poſſeſſion is chargeable, Every Tenant in Poſſeſ⸗ 
ſion, be he but Tenant fo2 Pears oz at Till, is bound to re- 
pair ; and immediately upon Ocfault of Repair, he is inditable. 


2. The other way of Charge is by Pꝛeſcription, and then it 7 6 Mod. 

muſt be the Tertenant ; and all thoſe whoſe Eſtate he has, did“ 

uſe and were bound to repair; and here pou neither ſhew Te- 

nure oz Pꝛeſcription. But as to charge to repair a Bzidge, 

it will be well to ſay, that omnes occupat'. But where one 

goes to charge the Eſtate of another with any Thing fo2 his 

own Benefit, he muſt either ſay, That he and all thoſe whole 
Etſtate, &c. oz at leaſt omnes terr' Tenentes: And here Judgment 

ſtald per Cur', 


Domina Regina & Harris. 


N Oper of Juſtices kor diſcharging an Apprentice upon Gr ug. 
the Statute of 5 Eliz. was quaſhed, it being not ſigned ea. 
by them as that Statute requires. And Cheſhire ſaid, That 14. Jars. 
one Piece of War could be the ſeveral Seal of ſeveral People, 32 50%, 

putting their Seals ſeverally to it. 143, 69, 


1013, 1110, 
48. 


Poſt Denning & Cloſe. 


Plaint was levied in an fnferio2 Court befoze the Debt Lr 2 
contraſted, and an Arrest upon a Pꝛoceſs upon the Plaint Mod. Ca. in 
adjudged ill: Fer Cur'. - Law and Eq. 


343» | 
Ld. Raym. 309, 231, 1100, 1530. 


Crit of Enquiry ſet aſive dafly fo2 erceſſive Damages. 4p En- 
Ld, Raym, 1411. 1 Mod. Ca. in Law and Eq. 349, 350. Stra. 425, $15, 1259. 
Lucy 


8. C. 1 Salk. 
294.134, 136. 
S. C. Ld. 
Raym. 790, 


Excom. Cap. 

Ld. Raym. 

619, 701, 

1 Wms. 435. 
6. 

3 Wms. 55. 

Stra. 43, 76, 


205, 413, 
940, 1067, 


Plea thereto. 


Poſt 57, 117. 
Szgnificatit. 
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Lucy & Biſhop of St. David's. Vide poſt 117. 


E was taken up by an Excommunicato Cap. and in the 

Gaol of Newgate ; and the CUrit being not yet reto2n- 
able, he removed Himſelf up by Habeas Corpus: And per Cur, 
He has no Dap in Court till the Writ of Excommunicato Cap, 
be actually retozned, fo2 the Command of the Writ was, to 
take and keep him; and to retozn the Urit, how he had exe⸗ 
cuted it: But upon ſuch Beton likewiſe the Party has no 
Day in Court, but muſt bzing himſelf in by Habeas Corpus. 
And bekoze he can plead to the Mrit, it muſt be retozned here 
on Reco2d, fo2 the Trit is to be adjudged good oz quaſhed, 
as it is good 62 bad upon their Plea; and the enrolling of the 
Writ on the Recozd, at its iſſuing out, is not enough to 
give Day in Court, oz to appear to, and plead. And the 
Counſel of the other Side inſiſted on it; and obtained Leave 
to examine the Hab. Corp. which did recite the Krit of Cap. 
with the Writ: And here it was complained of, that a double 
Crit of Excom. Cap. was taken out with a double Reto2n, to 
the end if it were taken hy one and diſcharged, he might be 
taken up again by the other, and ſo vered ; which Pꝛackice the 
Court did very much diſapp2ove of, tho' it was agreed, there 
might be two if there were two Excommunications fo2 the 
ſame Cauſe : So he was remanded, But being bzought up 
again at the Day on which the TUrit was retoznable, and the 
Crit being then retozned, he offered a Plea in Parchment, 
which reciting the ſeveral Urits of Excom. Cap. by which he 
had been taken up and detained ; one upon a Significavit of 
Exrcommunication fo2 not paying Coſts, upon a Sentence 
againſt him bekoze the Archbiſhop, upon his Oꝛdinary Juril⸗ 
dition, and the other upon a Significavit, upon a Sentence on 
an Appeal of the fozmer Sentence befoze the Delegates : And 
his Plea was, that he was made Biſhop of St. David's, and 
called to Parliament by Writ at ſuch a Time, after that he 
ſat in Parliament as a Peer; and ſo concluded in Abatement, 
becaule a Cap. did not lie againſt a Peer. 


Note; Pe further ſet forth in his Plea, that he was bought 
up to this Court by Hab. Corp. and turned over to the Cuſto⸗ 
Dy of the Marſhal, and then pleaded , but the Truth being 
otherwiſe, the Court made him ſtrike that Part out of his 
Plea; koz the filing of an Habeas Corp. here did not _ 

| | m 


— 
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him a Paiſoner to the Marchal; fo2 the Court notwithſtanding 
may remand him to Newgate. Another Matter in their Plea 
was, It begun with a pet' Judicium de Brevi præd', concluding 
with unde pet Judicium, &c. But the Court held that well, 
the Plea having begun right. 


Note; The Queſtion intended was, Ik a Peer ſhould be ex- Queſtion. 
communicated, and continue ſo 40 Days, what Remedy ſhall Ta. Rm. 
there be againſt him? And it was ſaid, there was none but . 
that of being expelled the Pales of the Church, and the Com: wa. 734, 
munion of the Faithful : But Powell ſald, he knew no Law? '**> 
but a Cap. Excom. lay againſt a Biſhop, oz other Lozd: But 
Holt; The Mueſtion is not befoze us; and therefo2e let us 


not meddle with it: And he ſatd, he did not believe they were 
in Earneſt with their Plea, 


But it was excepted to the Significavit as recited in their 2 
Plea, and ſo was the Mrit of Excom. Cap. too, that he wag Exceptions. 
condemned fn Coſts, in quodam Negotio Offici five correctionis, 
which was ſaid to be ill fo2 Incertainty; fo2 ft was ſaid, the 
the Writ of Excom. Cap. ought to recite the Significavit right, 
that the Court might know what Pꝛoceſs to award upon 
the Statute of 5 Eliz. which in all Caſes of Ercommunica- 
tion, ozders the CUrit to be ſent into this Court, and en- 
tered on the Roll here, and then Delivered to the Sheriff ; 
and fn Caſe he be not taken thereupon, to iſſue another Cap. 
and this in all Caſes, ercept the nine mentioned in the Sta- 
tute; but if it be fo2 any of the nine mentioned in the Sta- 
tute, then upon a Non eſt Inventus retozned, to iſſue a new 
Proceſs with Pꝛoclamation and Penalty. So that the Court | 
can't here tell what P?2oceſs to iſſue, without the Cauſe be | 
certainly mentioned in the Significavit, recited in the Excom. A 
Cap. that is, whether it be one of the nine Cauſes oz not: # 
And they can't judge on the oziginal Significavit, fo2 that is not i 
here but in Chancery ; and Chancery can't relieve them there- = (| 
upon, becauſe they are not to make the Pꝛocels upon it; but i 
this Court is. But bekoze the ſaid Statute, if the Significavit 
had not certainly mentioned the Cauſe, it was ſufficient. 


Court, ſome Pears befoze he was ercommunicated, pro ſub- 4 
ſtractione decimarum five alior. Jurium Eccleſiaſticor. which like- 1 
wiſe was judged uncertain: * there, upon * 1 


9 
And Holt put the Caſe of Fowler a Quaker, in this Selk. 253. 1 

i 

| 


U— — 2 
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it was reſolved, that befoze that Statute of the 5th of the 
Queen, the Cauſe need not be mentioned in the Writ of Ex- 
com. Cap. Foz there if the Significavit was not good, they ap⸗ 
plied to Chancery, where the TUrit is retoznable; and there it 
was quaſhed. But the Statute of 5 El. has made great Alter- 
ations; which Statute ozders, that the TUrit be bzought inta 
this Court, and enrolled here bekoze it was delivered to the 
Sheriff; ſo the Power that was in Chancery befoze the Sta- 
tute is now taken from it, and given to this Court; fo2 if 
the Writ be retomed Non eſt Inventus, the Alias Cap. ſhall 
no out of this Court; if it be one of the nine Cauſes, ſays 
the Statute, there, upon Retozn of Non eſt Inventus, there 
muſt be P2oceſs, with Pꝛoclamation and Penalty; ſo there 
muſt be an Alias Cap. if it be not one of the nine Cauſes, 
and if it be, there muſt be an Alias Proceſs, with further 
Proclamation and Penalty; and this muſt now be the right 
May by neceſſary Conſequence of Law: Foz ik the Significavit 
be in Chancery and bad, there can be no Remedy there, fo2 
the CUrit is here, and the Pꝛoceſs is to be made here; and 
they can't ſuperſede a TUrit retoznable here, eſpecially after the 
Court here is poſſeſſed of it. Then if the Mrit be there, how 
can we give Remedy accozding to the Statute, ik we do not 
know what the Cauſe of Excommunication is? And how can we 
know that otherwiſe, but by the TUrit reciting the Significavit ? 
fo2 we can't know by the Writ in Chancery, which we have 
not; and it ought to appear to us to be a Cauſe of Eccleſia- 
ſtical Conuſance, as it ought to be : And he quoted Trollop's 
Caſe. In the Caſe of Fowler, the Trit was quaſhed and he 
diſcharged ; but that can't be done till the Writ be retozned, 
fo2 it can't be done on the Entry made on the Roll at the 
iſſuing of it out. And the Caſe of King and Hill, Trin. 
12 W. 3. was, in quodam Negotio concernen. Eruditionem five 
inſtructionem liberorum, and it was quaſhed fo2 Incertainty. 
And whereas in this Caſe, Powell objeffed the Caſe in Cro. 
Car. 196. fo2 there the Writ only ſaid, fo2 Mon⸗papment of 
Coſts, and held well enough. 


Holt ſaid, That he had upon the Debate and Conſidera- 
tion of the fozmer Caſes, viewed many Pꝛecedents; ſome 
immediately after the Statute was made, and all sf them 
mentioning the Cauſe in Certainty ; and beſides the Rea- 
ſon of the Thing made it abſolutely neceſſary; koz to what 
Purpoſe ſhould the Statute enable us to iſſue P2oceſs, and 
to vary our Pꝛocels, accozding to the Nature of the . 

4 bn 
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if we have no Peans to know the Offence? And he ſaid the 
Crit in the Regiſter was quite altered by by Statute, and 
the TUrit is only Fro Contumacia : And he ſaid further, We 
are not to iſſue Pꝛoceſs here, as Inſtruments oz Conduit- 
pipes, but judicially as Judges: And it will not be an Ob- 
jeſtion to ſay, that we map award Pꝛoceſs at all Hazards, and 
let the Party grieved come after and plead to it; fo2 we will 
never grant an ill Writ, that the Party may avoid it in plead- 
ing. And as to the Plea of Peerage, he ſaid it was a fooliſh 
one; and the Mrit and his ſitting in Parliament ſignified no- 
thing; koz he was a Peer by being created Biſhop, and the 
TUrit and his Sitting in the Þouſe, added nothing to ft. And 
Day being given to the Queen's Counſel, till Thurſday follow: 
ing, to anſwer the Pleas, and object, the Biſhop's Counſel 
moved to have him bailed, and quoted Latch 174, 204. Mo. 
406. Cro. Car. 501. where one was bailed after Plea pleaded ; 
but the Court refuſed to bail him. And Powell ſaid, Jt would 
be of ill Conſequence to bail him, oz if they ſhould judge the 
CUrit good, then they would bail a Ban, not bailable by Law; 
and he was remanded to Gaol. And being bzought up again, 
he inſiſted on his Plea, not waving however his Exception to 


the Writ. And now Broderick moved, that he ought not to be 7:4 „. 


admitted to plead, by which perhaps the Matter might be finally 
determined in his Favour, without a Sci. Fac. to M2, Lucy the 
Pꝛomoter, who had been at the Charge of the P2oſecution ; 
and by Conſequence concerned in point of Coſts, the Ercom- 
munication being fo2 Non-payment of them: To which it was 
anſwered, that tho' the Writ, no2 the Statute of the Mucen, 
did require the Sheriff to bzing him into Court upon the 
Keton of the Mrit, yet the UWrit was retoznable, and he 
coming in upon a Habeas Corpus, and pleading to the Urit, 
at the Day of the RKeto2n of it, the Court could not deny his 


Plea; and that he was not bound to bzing a Sci. Fac. to which 


the Court inclined ; but if he had come in after the Reto2n of 
the TUrit, and deſired to plead fo2 His Diſcharge, there per⸗ 
haps a Sci. Fac. would be neceſſary. And Note; Here he had 
Oyer of the Mrit retozned bekoze he put in his Plea, which 
was judged neceſſary, Note likewiſe, there were two other 

Mrits out, and the Sheriff retozned upon the Habeas Corpus, 
that he had him in Cuſtody upon both of them ; but the two 


latter were not yet retomable, one of them being retoznable 
the laſt Day of the Term. 


And 


ee 
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Ofints Carie. 


Note. 


Vide ſupra. 


— 


And per Cur. Þis Plea could not go to them, they being 
not in Court till they were retozned; koz the Enrolment of 
them, is only bekoze they are delivered out to inkoꝛm the Court, 
that there are ſuch WMrits gone out; upon which if there be a 
Reto2n of Non eſt Inventus, they may award a new Pꝛoceſs, 
02 if it be ill when it comes back, to receive Plea o2 Exception 
to it, and ſo quaſh it, and ſet the Party at Liberty; but till 
they are not the Uirits of this Court, ſo as this Court can 
ſuperſede them: And the Chancery neither can't ſuperſede them, 
which was obſerved to be very inconvenient ; fo2 here would 
be a TUrit erroneouſly iſſued out, and it would be out of the 
Power of any Court of England to ſuperſede it. 


So then the Plea being received, and going generally tg 
the Writ, it was again queſtioned, whether there ſhould not 
be a Sci. Fac. to the Pꝛomoter? And that there ſhould, were 
quoted the Caſe of Codrington ver. Rodman Jobes, and 1 Cro. 
168. 2 Rol. Abr. And he compared it to the Caſe of pleading 


a Pardon, where there muſt be a Sci. Fac. And Holt ſaid, that 


Ld. Raym. 


709. 


Opinio Curie, 


in Caſe of Pardon by Parliament, tho' it extend to all the 
King's Subjecks, yet the Court is not bound to take Notice 
of it, if it be not pleaded, if the very A does not erp2eſly 
command them to do it; and the Court ſaid, that the Con⸗ 
ſideration of a Pꝛomoter in this Caſe, in Regard to his Coſts, 
would be different from a Caſe, where one ſues fo2 Tithes 02 
fo2 Defamation, o2 the like; fo2 there the whole Suit is the 
Plaintiff's : But here the Suit was the Queen's, and Lucy 
only Pzomoter. | 


Per Cur. One may have a Day given him upon a Hab. 
Corp. fo2 the Queen, becauſe ſhe is always p2eſent in Court. 
And if a Man outlawed be taken upon a Cap. Utlagatum, and 
bꝛought in Cuſtody into Court, upon the Return of it, that 
is a ſufficient Day fo2 the Defendant to plead againſt the 
King: And yet there he can't plead to have Pardon allowed, 


without a Sci. Fac. againſt the Party ta the oziginal Suit, 


which Sci. Fac. is to be taken out, and grounded upon the 
Letters Patents of Pardon ſuggeſted ; but the p2eſent Caſe 
is not like that, fo2 here the Pꝛomoter is not ſuch a Perſon 
as ought to have a Day in Court befoze the Plea on the 
Excom. Cap. be determined. And becauſe they inſiſted upon the 
Plea here, the King's Counſel had Time ad Reſpondend' to 


their Plea, Note; Jt was not ad Replacitandum. And me 
again 
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again they pꝛaped he might be bailed; and fo2 Authozities 
were quoted 1 Cro. 507, 5 52, 558. 1 Bul. 122, Latch 174. 


Holt; It has been done, but it is Patter diſcretionary in 
the Court, whether they will do it oz not; And why ſhall they 
do it upon luch a Plea as this, which is meer Fat ? 


And though Powell laid, by the Statute ok W. 2. he ought. 
not to be bailed; yet it was agreed, That Ac did not abſe- 
lutely bind the Court, but that they had a diſcretionary Power, 


and it was done not long ago in the Caſe of Daviſon, wha was 
excommunticated fo2 teaching without Licence. 


Holt; Tf a Man be taken in Execution, and he bzxfng an 
Aydita Querela, upon pꝛoducing a Deed of Releaſe, and Pꝛook 
made thereof, we do Bail him though that be Batter of Fact: 
But here it is notozoufly known that the Doito? is depzived, 
and ſome of the Judges of this Court have been of the De- 
legates when the Sentence was confirmed ; and though judi- 
cially we can't take Notice of that Sentence, it not being 
judicially befoze us, yet we can take ſuch Notice of it as to 

gutde our Diſcretion by it. And it was ſaid by the Court, 
That one had never been bailed in this Caſe, but upon ſuch 
Exception taken as the Court plainly ſaw was not main⸗ 
tainable ; but accozding to your Plea, a Biſhop can't be er- 
communicated, ſo as to be any way moze puniſhable than in 
the Pꝛimitive Times, befoze the Church had any Þelp of 
the Lay-Power. And he was committed again to Newgate, ' ; 
there being two other Uirits on which he was taken yet unre- kl it 


Wi 
| 
Note; After this and befoze the Day of Reto2n of the other l 
Writs, Pz. Attozney General came and inkozmed the Court, | 1 
That the Doito2 had ſerved a Rule on Sir Samuel Aſtry, ll 
Clerk of the Crown, to reply to his Plea by ſuch a Day; 
and at the Day he took out a peremptozp Rule to plead, and Rule to reply. | i 
ſerved it on Pz. Attozney. And becauſe the Court was ac- il 
quainted by Pz. Attozney, That the Queen was concerned in 1 
the Point of Intereſt, there being an Inkozmation ok Jntruſton 
againſt him in the Exchequer fo2 the Tempozalties. And the 5 
Court were of Opinion, the firſt Rule ought to be on the 
Attozney General ; and fo2 that there never is a percinpto2y 
Uule in the firſt Jnſtance, the Rule on Pz. Attoznep was 
ſet aſide, Jt was agreed, if this were a common Crown 
| Q- Caule, 
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Not. Cauſe, as a Riot, Yisdemeanoz, &c. the Rule ought to be 
on Sir Samuel Aſtry : But here the Queen being concerned in 


Point of Jntereſt, it ought to be on Mz. Attozney Gencral, 
Vide poſt. 


Fiſh & Horner. 


Bail, T was agreed, That ff a Plaintiff accept of an Aſlignment 
of the Batl-Bond, and the Oefendant put in the ſame 
Bail that were put in to the Sheriff at the Reton of the 
rit, the Plaintiff cannot except againſt them; ſecus where 
he has not taken an Aſſignment. | 


— 1 Tt was Oebt upon a Judgment fn the Common Pleas pend- 
Error: Sing a Writ of Erroz, and the Uirit of Erro2 pleaded in 
Vide gn 140, Abatement; and to maintain the Plea, the Caſe of Cremer 
Th» and Wickett, latety in this Court, was cited. But per 
4 Mod. 374. Powell, Jt has been often attempted, but never could obtain; 
$ Mod. 68. and lo, he ſaid, it had been reſolved by all the Judges upon 
45.40;1159, Conſideration had: But he ſaid, the Court would diſcoun- 
1295. * tenance ſuch Pꝛoceedings; and therekoze would not hold the 


Stra. 867. Party to Bail. 


51% had been ſettled here, that if a Declaration be delivered the 


Comber. 19, [aſt Day of a Term, the Oefendant ſhall have four Oays in a 
257: 752 in ſubſequent Term ta plead in Abatement. And if a Declara- 
Law and Eq. tion be delivered the laſt Day of a Term, as of a pꝛecedent 
43: Term, the Party ſhall have four Pays after the actual Delivery 
523, 532. Of the Declaration to plead in Abatement, But Judge Powell 

ſaid, One could not plead as of a pꝛecedent Term without 

Imparlance; to which Pz. Clarke anſwered, he might enter it 
upon the Poſt-Roli without any Jmparkance, and then the 
Plea is of that Term of which the Declaration is, 


And Note; The Declaration muſt be as of that Term in 
which Bail is filed; and the Oefendant in another Term is 
not bound to accept a Declaration as of a Term pzecedent. 
And Pz. Clarke (aid, That though by Conſent the Defendant 
does accept a Declaration the laſt Oap of Trinity Term as of 
Hilary Term, pet he ſhall have four Days in Michaelmas Term 
to plead in Abatement. 


3 Bradford 


2 * 
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Bradford a Quaker⸗Moman, being charged on Oath to have 8 
publiſhed a Book called the Dutch Catechiſm, was bound to 1 
appear at the Old Bailey, and obliged to give four Perſons Bail Stra. 1120, 


in 2001. each; but being a Feme Covert, ſhe was not bound 22. 
herſelf, 


It is a ſtanding Rule of Court, That in a Country Cauſe 8, precees. 
after an Aſlize, oz in a Town Canſe after two Terms, they ings on Bail- 


— 4 ſtop Pꝛoceedings upon a Bail-Bond upon filing common W 
ail, 


Domina Regina & Lilly. 


Ndictment fo Aﬀault and Battery, and taking out of the Inditment, 


Cuſtody of A. and B. ſeveral Goods mentioned in the In- 17 f 


ditment, quæ quidem bona one J. G. Serjeant at Mace to A. 1032, 1384. 
and B. then Sheriffs of London, virtute ejuſdem Warranti, to ! Mod. Ca. in 


them duly made in that Vehalk, then had taken in debita juris 10% 28. 
forma, by Reaſon whereof they had the Goods in Cuſtody. 


1. Exception: Not laid that the P2operty of the Goods 
was in any Body, Mes 


2. Not ſaid that there was any Judgment 02 Execution 


thereupon: And koz theſe Exceptions it was quaſhed. 


My Lord Wharton & Sir John Robinſon, Mil'. 


Trial at Bar concerning Boundaries of Lands: The £,;ecce, 
Parſon of the one Pariſh, the Land Iying in two Da- Witneſs, Far- 


riſhes, was refuſed, becauſe he might enlarge his own Parich, eus Pounds 


f the Pariſh: 
and by Conſequence the Tithes. But one who about ſeven 14d 1 


Pears bekaze had taken the Pꝛofits under the Title of one et 4 66, 
the Parties, was received a Witneſs, becauſe now he might van. 20, 


plead the Statute of Limitation, 1.59, 239, 


| | 254, 369. 
2 Vern. 317, 375, 472, 637, 699. Prec. Chan. 234. Fitz. G. 80, 81. 1 Mod. Ca. in Law and Eq. 60. 
1 Wms. 288, Sc. 596, 600. Stra. 34, 101, 129, 652, 728, 1229, 658, 414, 575, 583, 1069. 


Per Holt; Jf A. be bound in a Bond to B. to pay him 20 |. e 
when B. puts in his Anſwer in Canc. there B. to bzing Action, 14. raym. 
ought to give A. Notice of his having put in his Anſwer. 1127, 750. 


Tompkins 


ad. Alt. 
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Thomkins & Hill. 


Evidence, IT was agreed by the Court, That if any Judge of Niſ 
id 6 Nod. 1 prius allow oz over-rule Evidence, which he ought not to 
222, 242. have Done, upon Application to the Court they will grant a 
1 new Trial; fo2 all Wlrits of Niſi prius are under the Controul 


Pe 117. ok the Court out of which they iſſue. Vide antea 31, 53. 


S. C. 1 Salk. 


4 Withers & Harris. 

8. C. Ld: , 

Raym. 806: J Udgment was in Ejetment upon Terms, That there Gould 
Execution, FI not be Execution till ſuch a Time, which was a Year and 
after Judg- Aa Half after ; and whether this Judgment could be executed 


_ without a Sci Fac' was the ſole Queſtion. 


Haw a. Mountague ; Jt can't; fo2 in all Caſes both of real and per⸗ 


gainſt the Ex- ſonal Ackions, if the Plaintiff take not Execution within the 
— Pear and Day, the Plaintiff is put to have his Sci' Fac'. 4 
Pear and a Day is the Time limited by Law fo2 many Pur⸗ 
poſes fo2 p2oſecuting his Bight; as to bzing an Appeal, to 

make claim on a Fine by Common Law; and at Common Law 

in a real Action after Judgment, if the Party did not ſue Exe⸗ 

cution within a Pear, he was put to a Sci' Fac'. Jn a perſonal 
Aﬀion, he was put to a new Action upon the Judgment until 

the Statute of W. 2. c. gave a Sc! Fac'. And the Reaſon 

was, becauſe that in that Time ſeveral Things might happen, 

which would be a good Bar of Execution, if the Dekendant 

had Dppoztunity to plead them, which Oppoztunity is now 
allowed by the Sci' Fac', but nothing is pleadable to a Writ of 
Execution. 1 Inſt. 290. b. 191. a. And the Reaſon why a Sc! 

Fac' lay at Common Law, was, fo2 that in a real Action one 

could have ng other Advantage of his Judgment: But in a 
perſonal Aﬀton, where an Aﬀion would lie on a Judgment, 

no Sci' Fac' lay in that Caſe; and he ſaid, No reaſonable Di⸗ 
verſity could be made between the Caſe of Habere Fac' fer'nam 

and this Pzoceſs in this reſpeck: Fo2 if a Defendant in Ejef- 

ment had any Matter pleadable in Bar of Execution in one 

Cale, why ſhould it not be ſo in the other? And he ſaid, 

there was but one Caſe that he could find, that affozded the 

leaſt G2ound fo2 ſuch DOiſtintion; and that is 1 Sid. 35. 

2 Keb. 370. It was a Judgment in Ejecment in the Common 

Pleas, and Reco2d b2ought hither by Erroz within the * 

4 an 
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and Day, ſays the Book. But the Court took it to be after 


the Pear. The Plaintiff in Erroz died, and the Plaintiff in 
Cjetment took out Execution without a Sci. Fac. and a Super- 
ſedeas pzaped, And the Court ſaid, that though after the Pear 
there ought to be a Sci. Fac. tg have Execution of the Damage, 
yet there need. none to have Poſſeſſion of the Land; and the 
Book takes Notice that it was ſaid at Bar, the like Judg⸗ 
ment had been befoze given in another Cauſe : But this 
was a Cauſe where the Defendant himſelf had b2zought a 
Carit of Erro2, and after within a Pear he died, (ſo that it 
was not the Fault of the Plaintiff that Execution was not 
ſued ſooner. And upon Writ of Erroz bzought, if the Plain⸗ 
tiff in Erro2 diſcontinue His CUrit, oz it abates, 02 Judgment 
be affirmed, though in the mean Time above a Pear paſs, yet 
the Plaintiff in Ejettment ſhall not there be put to a Sci. Fac. 
but where the Plaintiff Himſelf delays fo2 a Pear, he ſhall be 
put to Sci. Fac. Cro, Eliz. 706. 5 Co. 88. Gernon's Caſe, In 
Debt upon an Eſcape, in which the Plaintiff declared on a 
Judgment had by him againſt A. in June bekoze, and that he 
had pꝛoceeded againſt him till he Had outlawed him; the De- 
fendant bzought a Writ of Erroz, and the Judgment was 
affirmed in the King's Bench, and within the Pear the Deken⸗ 
dant A. was taken by a Cap. Utlagat. and the Sheriff ſuffer'd 
him ta eſcape ; and judg'd that the Ackion did lie, and that he 
was in Execution at the Suit of the Plaintiff, immediately 
upon his being taken upon the Cap. Utlagat. without any 


Pꝛaper, becauſe there were no Laches in him; but if there had 


been Laches in the Platntiff, there he had not been in Exe⸗ 
cution, without a particular Pꝛaper made by him to have him 
ſo in Execution, as in Caſe of Judgment in Debt: Mhere 
there is a Fine likewiſe fo2 the Ring, ik the Defendant be taken 
upon a Capias pro Fine after the Pear, he ſhall not be in Exe- 
cution fo2 the Plaintiff without a Pꝛaper fo2 that Purpoſe, 
becauſe he had paſs'd his Time of a Pear and a Oay without 
taking out Execution; but if He had been ſo taken within the 
Pear, he would be in Execution at his Suit pzeſently ; and 
the Reaſon of theſe Caſes governs the Caſe befoze quoted out 
of Siderfin ; fo2 the TUrit ok Erroz being by the Defendant, 
which ſuſpended the Execution till after the Pear and Day, 
the Plaintiff ſhall not thereby be put to his Sci. Fac. there being 
no Laches in him; and he quoted Cro. El. 416. 1 Ro. Ab. 899. 


Cro, Jac, 364, 15 H. 7. 5. 
R Peere 
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Argument for Peere Williams, contra. 1. Pe agreed, That if the Plaintiff 
the Execution. mould recover his Damages, he ought to bzing a Sci. Fac. be⸗ 
koze Execution of the Damage after the Pear; koz the Day, 
he ſaid, that was not material, fo2 the Damages are meerly 
perſonal; and therefoze no Execution can be of them in 
this Caſe without a Sci. Fac. as well as in Judgment in Debt. 
2. Me held, that the Plaintiff might go by way of Sci. Fac. 
if he pleaſe, but contended that it was not neceſſary to do ſo. 
Pe ſaid, the Mueſtfon in the Caſe in Sid. befoze quoted was, 
Whether a Sci. Fac. did lie? but it was allowed to be well 
without it. V. 2 Keb. 55. Cole's Caſe. And he ſald, An Habere 
fac. poſſeſſionem lay at Common Law after the Pear without 
a Sci. Fac. fo; in all Caſes where a Man's UMrit was deter- 
mined by a Judgment, though he had paſs'd a Pear and a 
Day befoze Execution, yet he had ſome Benefit of his Judg⸗ 
ment; and therekoze if it were in Debt, he had his Action 
upon the Judgment, being Matter of higher Nature than his 
firſt Cauſe of Action; if the Aﬀton were real, he had a Sci. Fac. 
But in this Caſe of Ejetment, if after the Year he could not 
have an Habere fac. poſſeſſionem, he was without Remedy ; 
fo2 it being a perſonal Action, a Sci. Fac. did not lie befo2e the 
Statute, and he could not have a new AﬀMion upon his Judg- 
ment, ſo he had no Manner of Advantage of his Judgment 
if he had paſs'd the Pear and Dap; which were very abſurd, 
And the Reaſon of a Sci. Fac. in a real Action at the Common 
Law, was, fo2 that the Party might have a Releaſe o2 other 
Hatter to plead; that it was thought hard in ſuch Caſe to 
ſuffer Execution to be without an Oppo2tunity of Pleading, 
becauſe thereby the Freehold is not only deveſted, but the 
Party put to an Action of an higher Nature, which ſometim.s 
the Nature of his Caſe does not allow of: Eut that Reaſon 
holds not in Cjettment, fo2 the wozſf that can be, is to b2zing 
a new Ejetment, which is determined within the Half Pear at 
moſt. Me ſaid, it was a common Courſe of Moztgages, ko: 
the mo2e ſpeedy getting Poſſeſſion, to give Judgment in Ejet- 
ment; yet if after the Pear he ſhould be put to his Sci. Fac. 
upon ſuch Judgment, it could be of no great Uſe to him. 
And he ſaid, That after Judgment one might enter and exe⸗ 
cute his own Judgment; and that the Aſliſtance of the Sheriff 
was onlp to keep the Peace, 2 Sid. 1.56. 1 Ro, Rep. 313. 
Noy 71. Palm. 363. N 


4 Holt, 


— 
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\ Holt, C. J. As to the taking of Judgment fn Eje#ment by 
Moztgagee, it is a Ching not to be much encouraged, and 
J never knew any Body uſe it but one; and what Difference 
can there be between this and a real Action? fo2 quoad the 
Term and Poſſeſſion, it's real. At Common Law, ik one had 
a Term of twenty Pears to come and were turn'd out, his 
Remedy was Cyjetment. As Allize 02 Writ of Right was 
koz a Diſſeiſin of the Fee-ſimple oz Freehold, ſo Ejetment 
was his Remedy when outed of his Term, and a Recovery 
in Cjeitment bound the Term and Right of it; foz if there 
were a Recovery by A. againſt B. ft bound him, and he could 
not falſify it, but the Recovery made him a good Title; and 
ſo in Ejecment, a Recovery made a good Title; and the 
Party againſt whom, noz his Yeirs, could not falſify it. Mow 
if the Recovery were in a real Action, you can't ſue Execution 
till after the Pear without a Sci. Fac. And why not ſo in an 
Cjetment? Foz ff you have a Judgment, and you let it lie 
{fill a Pear and a Day, and it be not hindzed by a Writ of Er- 
roz, (fo2 in ſuch Caſe if the Plaintiff be nonſuited, oz the Mrit 
abate, 02 Judgment be affirmed, he may have Erecution with- 
out a Sci. Fac.) pou ſhall not execute it after the Pear without 
a Sci. Fac. And as to the Statute of W. 2. pe ſaid he was not 
ſatisfied with Coke's Inkerence from it, that no Sci. Fac. did lie 
upon a Judgment in a perſonal Action; fo2 that does not ſeem 
to have been ſo; fo2 the Statute begins with its Enumera- 
tions, where it gives a Sci. Fac. Firſt, of Recozds befo2e ſuch 
as had Power to take ſuch Recozds as Recogntzances, and 
then Fines executozp, five Contractus, five Conventiones, five 
Obligationes, ſive Servitia aut Conſuetudines recognita, five alia 
quæcunque Irrotulata, &c. V. 1 & 2 Co. and many other Books. 
By Coke's own Rule, where one begins with a Superio? 
and then deſcends with a graduate Enumeration of Particu⸗ 
lars, and concludes with theſe general Mozds, Et alia, the 
general Mozds ſhall compzehend nothing but what is of an 
inferio2 Nature to the firſt Degree oz Particular of his Enu⸗ 
meration; and here to bzing in a Judgment had in the Court 
above under the Et alia, would be contrary to that Rule: But 
without Doubt, it lay at Common Law in real Aﬀions, and 
why ſhould the Law differ in the Caſe of Ejetment from any 
other Caſe? J can find no Reaſon fo2 it. The Party has 
delayed himſelf by not ſuing Execution in Time; and the 
Right of a Term is as much bound by a Judgment in Cjet- 
ment, as the Right of Land is in a Judgment in a real o_ 
- ey 
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concerning the Freehold 02 Inheritance, and none can kalſty 
ſuch Recovery, 02 Recovery in a real Action, but the Iſſue in 


Cail by the Statute De donis; and that only indirecly, as by 


Antea 5. 


ſaying that it was by Default, if the Truth be fo: But he 
can't diretly falſify it in the Point tried; as that there was a 
faint Title and no Evidence; but a Stranger to a Recovery 
in a real Action may falſify, and ſo he may in Ejeftinent 2: And 


J ce no Jnconvenience to put them to a Sci. Fac. and J da 


believe it is not uſual, fo2 either the Party takes Execution 
pꝛeſently within the Pear, oz he is delayed by Writ of Erroz; 
if the latter, he may have Execution after the Pear, 02 he has 


ſued Execution within the Pear, and continued it by a Vice- 
comes non miſit Breve. 


Death of one Ik there be two Plaintiffs in a perſonal Attion, and one 


Plaintiff or 
Defendant. 


of them dies, that ſhall not put the other to a Sci. Fac. og if 
one of the Dekendants die; therekoze likewiſe a Sci. Fac. ig 


ride antea 39. not neceſſary, becauſe the ſame Party till remains on Recozd, 


Poſt 94. 
Ld. Raym. 


695, 766, 
349, 850, 
869. 


and this has been lately adjudged upon ſolemn Debate here; 
J doubt, but if there be a real Action and Judgment there- 
upon, and the Tenant dies within the Pear, whether there 
can be Execution there without a Sci. Fac. though it be within 
the Pear: And J do not know any Authozity in Point of it: 
In perſonal Aﬀton he ſhall not, becauſe Execution is han 
againſt the Party Defendant, and you ſay in the Mrit Fi. 
Fac. de Bonis & Catallis of the Defendant, which can't be after 
his Death, oz capias his Body, which can't alſo be after his 
Death. An Elegit is Terris Tenementis Bonis & Catallis of the 
Defendant, But in real Action, you ſap nothing but Habere 
fac. ſeiſinam; therefo2e it ſeems to me that Execution may be 
there had within the Pear, though Tenant die, without a Sci. 
Fac. and therefoze you ſee Shelley's Caſe, where the Tenant 
died in the Pozning the Common Recovery was had; but 
thar Caſe does not come up to my Purpoſe, becauſe there the 
Writ ok Execution might be teſted of that Dap. Ik in per- 
ſonal Aﬀion Execution be ſued out, the Death of the Defen- 
Ddant ſhall not bar the Execution of it; but ff it were not 
out, there muſt be a Sci. Fac. But if Demandant die within 
the Pear and Oay, there muſt be a Sci. Fac. becauſe thep are 
other Parties who ſue the Erecution ; and whether in Cjet- 
ment after Death ok Defendant within a Pear, you can ſue 
Execution without a Sci. Fac. fs the Queſtion; but it ſeems you 
may, becauſe in the Crit of Hab. fac. poſſeſſionem, pou don't 
lay againſt whom the Execution is to be had, but it is * 4 
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have the Poſſeſſion; but after a Pear and Day, there ought 


to be a Sci Fac not only againſt the Defendant, but alſo againſt 
the Tertenants. 


— 


Powell agreed, That there ought to be a Sci' Fac', and that Powell, Ge. 
there was no Oifference between this and other Caſes; but as 
to Coke's Dpinion upon the Statute of W. 2. cap. that be- 
fore the Starute it did not lie in perſonal Actions, he ſaid the 
Law had been ſo taken ever ſince ; and he ſaid the Judgment 
in Tjetment is not of the Poſſeſſion, but of the Term; and 
it was the higheſt Writ a Leſſee fo2 Pears could have; and 
in a Writ of Annuity there muſt be a Sci” Fac' after the Pear 
at Common Law; but he agreed, ik Writ of Erro2 be brought 
and ſuperſeded, oz Plaintiff nonſufted, oz it abate, and Judg⸗ 
ment be affirmed ; there, after the Pear, a Plaintiff (hall not 
be put to a Sci' Fac to have Execution: And he ſaid, that in 
the Common Pleas, they never took Poſſeſſion upon a Judgment 

in Ejetment, without a Sci' Fac' after the Pear; and he ſad, 
where one took Judgment in Ejetment fo2 Security of his 
Mogztgage, he may ſecure his Execution after the Pear, by 
taking Execution out within the Pear, and entring Vicecomes Aten 5, 7; 
non miſit breve: And this he ſaid was my Lady Allibon's Caſe, 5* 
Ok this Opinion were the other two Judges, and Holt de⸗ 
clared, he ſubmitted to Coke's Opinion, tho' he ſaw no Reaſon 
fo2 it; and he ſatd, that a Writ of Erro2 did not ſuperſede the 
Poſſeſſion, o2 hinder the Party of his Entry, if it were lawful 
befo2e ; it does indeed lie upon the Hands of the Court, that 
they can't award Execution ; but the Party may enter if he 
will, and that has been lately reſolved in the Caſe of Badger & 
Lloyd, Trin. 9 W. z. B. R. Rot. 373. See 1 Salk. 232. 


Newſon & Bawldry. 


Eclaration fn Pꝛohibition fo2 Libelling in the Spiritual Church Re. 
Court, fo2 the Payment of a Pariſh Rate, made at an ben, S. 
Alſembly of twenty Pariſhioners, fifteen whereof were againſt :6,, 166. 
the Rate, and five only fo2 it; and that the Money was ex⸗ 434 8 
pended in repairing the Chancel and railing it, and rafſing the . 
Flooz ſome Steps higher: To which it was pleaded, That the 2 Wms. 125. 
Tommunton⸗Table was, ab Antiquo, placed in the Chancel, * 576. 
and that there were ancient Rails about it, which were out of 
Repair ; that at a Meeting of a Yajozity of the Pariſhioners, 
the Rate was made to replace = Communton-Table ug 
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Plea amend- 


258. 
2 Salk. 650. 


Defendant. 


Poſt 121, 156. 


In Ejectment, 
the Wife made 


— — 


Chancel, and to repair the ſaid Rails; the Plea alſo contained 
ſome other Things which was thought decent to be done at 
that Aﬀembly, but the Matter being ill pleaded, they were 
directen to amend their Plea, in ozder to bzing the following 
Points in Judgment. | 


1. Uhether ik the Communfon-Table were not in the 
Chancel befoze, o2 if there were no Steps up to it, and the Pa⸗ 
riſhioners on a Meeting don't find that ſo decent, the Majozity 
of them can make a Rate to oblige all fo2 altering the Place 
of the Communion-Table, oz carrying it into the Chancel, oz 
fo2 raiſing it higher ? And the Court inclined they could ; fo2 
as to the Degrees ok Ozder and Decency, there is no Rule, 
but as the Pariſhioners agree among themſelves ; and though 
they are compellable to put Things in decent Ozder, yet there 
is no Rule fo2 the Degrees of Decency, but the Judgment of 


Pajozity. 


2. Whether a Majozity of Pariſhioners map make a Rate 
to bind the Reff fo2 repairing oz adozning the Chancel: Foz 
that is the ſpecial Freehold of the Parſon, Cheſhire here 
quoted the Caſe of Roſe and Hawkins, 9 W. 3. in this Court; 
where a Libel was fo2 a Pariſh-Rate, to repair a Church and 
Chancel, and a P2ohtbition granted fo2 two Reaſons ; one 
becauſe the Chancel ought to be repaired by the Parſon ; the 
other, fo2 that it was ſuggeſted, the Rate was not made by 
a Majozity; yet becauſe they had not gone to try that Point 
below, the Court ſaid it was no Cauſe. | 


Fenwick & Gier 


E pretending the Defendant to be His Mike, delivered 
Ejetments to the Tenants, and ſhe, denying the Par⸗ 
riage, pꝛaped to be made Defendant ; which was oppoſed by 
the Plaintiff's Counſel, fo2 that if ſhe ſhould have Judgment, 
he ſhould loſe his Coſts, ſince he could have none againſt his 
TUife. Holt; It is due of Right to the Tenant in Poſſeſſion, 
and Landlozd, to be made Defendants; fo2 otherwiſe the Tenant 
in Poſſeſſion might combine with the Lefſo2 of the Plaintiff, and 
ouſt the Landlozd of his Rent; and to deny the Lady that 
Right, would be upon the P2eſumption of her Marriage, which 
would be direfly to determine the Point in Queſtion; and there 
ts no Jnconventence of the other Side; fo2 the Plaintiff, 1 2 
4 a 
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has Judgment, may have Colts againſt the Tenants in Poſſeſ- 
lion. Vide Reſiduum, Paſ. 2 Annz, in 1 Salk. 258. See alſo 
ib. 2 57. 


— 


Shortridge S Lamplough. S8. C. Sal. 678. 


S. C. Ld. Ray. 
798, Ec. 


E22 of a Judgment in the Common Pleas, in an Ation Ireen, , 
of Covenant upon a Deed of the Leſſee, bzought by the Coen 


Covenant in 


Allignee of the Reverſion : The Covenant was to build ſeveral C. B. 
Þouſes on the Pꝛemiſſes; and the Caſe was this; A. ſeiſed 43, 6. 
of the Reverſion of the Lands leaſed, did bargain and ſell the 155, 289, 
ſame to B. foz a Pear, in Conſideration of five Shillings in 16, 290, 
Hand paid; and after did releaſe all his Right, Title and In- g?,” 876. 
tereſt in the Reverſion to B. and his Heirs, but did not ſhew 1 Vern. 40, 
that there was any Conſideration fo2 the Releaſe, oz that there 11,55 
was any exrpzeſs Uſes thereon limited; and koz this it was zo⸗. al 
urged by the Defendant, that the Releaſe muft have enured to 2 Mod. Ca. in 
the Ute of the Releaſo2 $ And by Conſequence the Plaintiff has 8 — * 
no Title to the Reverfion, and by Conſequence not to this Ac- Stra. 934.935. 
tion; and fo2 this Cauſe, there was a Demurrer to the Decla- Leaſe for a 


ration, and a Judgment fo2 the Plaintiff, and Writ of Enqui- Rae, bur 


eleaſe, but 
ry executed, and final Judgment in Common Pleas, and CUrit without Con- 
of Erroꝛ bzought. Wesel 


Raymond faz the Plaintiff in Erroz. After Uſes came to be Argument , 
praftfced in Edward the Fourth and Henry the Sixth's Time, 5. Sn des 
during the Muarrels of the Fammlies of York and Lancaſter, Law, and by 
and all along till Henry the Eighth's Time, the State of the ==: 
Land and Uſe were two ſeveral Things, and one might de- 
veſt Himſelf of the Eſtate and keep the Uſe, oz vice verſa, 02 
give the Eſtate to one and the Uſe to another; and if he had 
made a Conveyance of his Lands without a Conſideration, oz 
any expꝛeſs Uſe limited, the Conveyance was to his own Uſe : 

And this was the Law till 27 H. 8. c. 10. as appears both by 

Pꝛadtice and Authozity of Books. The Mueſtfon then will be 

what Alteration the Statute of H. 8. has made? The Intent 

| of that Statute was to deſtroy Uſes, by d2zawing the Poſſeſ- 

ion to them, and not them to the Poſſeſſion, ſo that ſince that 
Statute the Uſe d2zaws the legal Eſtate to ft. If a Pan 'N 
at this Day make a Feoffment in Fee to another and his il 
peirs generally, without Declaration of Uſe oz Conſideration, Md 
it ſhall be to the Uſe of the Feoffoz; ſo of Fine oz Recovery, Ii 
and all other Conveyances. Vide Dyer 146. in Point, in the | 0 
Caſe of a Feoffment; fo2 he ſays, if there be no Conſideration ji 

ec | 


ap⸗ 4 
" 
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Note. 


appearing, oz Ale erpzeſs upon a Feoffment, it ſhall be intended 


to be to the Uſe of Feoffoz, 2 Rol. Abr. 781. Cro, Jac. 200, 


Caſtle verſus Dod. Co. 58. Latch 82. in Recovery, Pal. 462. 
Co. Lit. 23. When one makes a Feoffment to particular Uſes, 
ſo much of the Uſe as he does not diſpoſe of remains in him 
as his old Uſe; and he ſaid that there was no Difference when 
there were particular Uſes limited and no ſe at all; fo2 what 
D2aws the Uſe out of Feoffo2 ? 'Tis either the Conſideration 
oz the Expzeſſing it to be to the Ale of another; and that 
Reaſon holds in both Caſes, whether general Feoffment oz 
Feoffment with particular Uſes, 3 Lev. 406. Þeld that there 
was no Difference between, where one ſeiſed in Rfght of his 
Mother, makes Feoffment in Fee to the Ude of Himſelf and 
his Heirs, and where he makes it generally without limiting 
any Uſe; fo2 that in both Caſes he ſhall be in of an Eſtate 
deſcendible to the Heir of the Part of the Mother; fo2 in both 
Caſes the old Uſe remains till in him; and the ſame Rule 
will hold in this Caſe of Releaſe, without any Conſideration 
oz erp2eſs Uſe, the old Uſe will ſtill remain and be in the Re- 
leaſo2, becauſe the Uſe and Eſtate are diſtin, and though the 
Eſtate paſs, the Wiſe does not without a Conſideration oz ex⸗ 
peſs Limitation of it; and they are as much diſfinit Things 
in a Releaſe, as in any other Conveyance : And the Pꝛecedents 
are, that when a Releaſe is pleaded, there always Mention is 
made of a Conſideration oz erpzeſs Uſe. 2 Saund. 11, 277. 
2 Vent. 120. Co. Ent. 264, 220, 474. There are indeed many 
Caſes, where they were not ſo pleaded : But they paſſed ſub 
ſilentio, and therefoze not to be regarded ſpecially, being a- 
gainſt the Reaſon of the Law, 3 Lev. 233. Covenant bꝛought 
by an Aſſignee of a Reverſion, to which G2zant the Tenant 
attozned fo2 Non-payment of Rent; and the Books ſay, that 
Judgment was ſtayed fo2 an apparent Fault in the Oeclara- 
tion, becauſe it was not ſafd to whoſe Uſe the Keverſion was, 
oz any Conſideration of the G2ant mentioned: and this he re- 
lied on as an Authozity in Point. 


But Note; The Caſe in the ook mentions the Gzꝛant to 
have been upon Conſideration mentioned in another Deed, 


which Deed not appearing was conſidered, as if there had been 


no Conſideration at all; and then it appears to be the Intent 
of the Party, that there ſhould be a Conſideration, which not 
being, it can't be thought that his Intent was to paſs it with- 
out any Conſideration. | : | 


2 n | „„ 
Aj J 


. 


Term. S. Mich. I Anne in B. R. : T5 


— 


/ 


Obj. A Releaſe enures by way of Enlargement of Eſtate, 
and a Leale and Releaſe make but one Conveyance in Law: re and 
So that there being a Conſideration that ſhall run through, Relesſe. 
and be communicated to the Eſtate enlarged, But in Anſwer , 
Sure they are diſtin Conveyances: One operates by the Sta- 
tute of Utes, the other by the Common Law; they are indeed 
do far one Conveyance, that the whole Eſtate paſſes by them 
both: And the Eſtate fo2 Pears is merged and gone, by the 
Releaſe coming upon it, being to the ſame Perſon ; but indeed 
if the Releaſe were to the Uſe of another, oz retozned back to 
the Releaſoz, the Cſtate fo2 Years would not be merged, be. 
cauſe of the Saving in the Statute of 27 H. 8. ſaving Rights 


And he farther took Exception to the Writ of Enquiry ; fo2 
he ſaid, There was a Uariance between the Declaration on Variance. 
which the Judgment was, and that recited in the Crit of r Nn + 
Enquiry ; and therefoze it can't be a right Enquiry, no2 a 1 Wied Ca. in 
CUrit of Enquiry fo2 their Judgment: The Crit of Enquiry Law and Eg. 
does not ſet it out in hec verba, but by way of Recital; and 84a. ,,... 
then it recites all in the pꝛelent Tenſe, inſtead of the Pzeter⸗ 
perfeit, as it ought: And they give Damages to the Teſte of 
the Writ of Enquiry, when there ought to be Enquiry to the 
Time of the Action bzought : And he compared it to the Caſe see 2 Saund. 
in 2 Saund. 169. where Uerdi# gave Damage fo2 Loſs of Ser- Sand. 28, 
vice after Declaration; and fo2 this Judgment was arreſted. 285. 
Vide Hob. 189. and the Caſe of Prince verſus Molton, Trin. 2 Show. Cafe 


9 W. 3. id = 


= 1382. 

Wells contra; Þþe agreed, That in all Sozts ok Conveyances,, 
if there be not a Conſideration oz Uſe expzeſſed, oz neceſſarily os Dat of 
implied, the Uſe ſhall remain in the Conveyancer, and ſhall Vf guided 
d2aw back the Eſtate to it, and the Intent of the Parties is“ kent. 
moſt to be conſidered in the raiſing of Uſes; and therefo2e if 
there be but a Penny paid by him to whom the Conveyance 
is made, it will raiſe the Ale to him without any Declara⸗ 
tion: Mot ſo much fo2 the Conſideration, as that the Pap⸗ 
ment of the Penny ſhews the Jntent of the Parties to be, 
that he who gives the Penny ſhall have the CIſe ;/fo2 there can 
be no Reaſon why a Man ſhould give even the leaſt Sum of 
Money to another, to make a Conveyance of his Eſtate, to 
have it back to himſelf again. So if a Feoffment be with In⸗ 
tent to make one a Tenant to the Præcipe, to have a Reco- 
very ſuffered againſt him, the 8 to the Pizcipe . 

ave 
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have the Eſtate to his own Uſe, otherwiſe he could not be 
right Tenant to the Præcipe, to have a Recovery ſuffered 
againſt him : And the Deſign of ſuffering the Recovery was 
the Intent of the Party at the Time of the Feoffment. 


Releaſes, bow Nothing paſſes by a Releaſe to the Lefſee fn Poſſefſion, but 
ney operate. by wap of Enlargement of the Eftate of the Leſſee ; fo? ft does 


not operate to give a new Eſtate of the Reverſion, but to en- 
creaſe the Eſtate in Poſſeſſion accozding to the Moꝛzds of it, 
So it does not wozk by Merger of the firſt Intereſt, but by 
enlarging of ft: But it is true, after the Releaſe, the Leaſe 
Does not exiſt diſtin from the Eſtate by the Releaſe ; fo? tho' 
it does not continue as a Term, pet it is Part of the Intereſt 
that he now has in him by the Releaſe ; fo? it is not like a 
Gzant to a particular Tenant by him in Reverſion, which 
does d2own the particular Eſtate. | 


So that if the Releaſe does enure, only to enlarge the 
Eſtate, and Jntereſt enlarged muſt be to the Ale of Leſſee fo2 
Years, oz it can't be ſaid to be an Jncreaſe of it; and indeed, 
if the P2aitice had not p2evailed to the contrary, it were very 
odd to limit the Cifſe of a Releaſe to any but him that Has 
the Leaſe: And it is fo2 that we find the Clauſe in Leaſes, on 
which the Party intends ro build a Releaſe, that the Intent 
of the Leaſe was to paſs an Eſtate by Releaſe upon it, fo2 the 
Benefit oꝛ Ute of a third Perſon, | 


And it would be abſurd to ſay, that my Conveyance ſhould 
have no other Operation, but to extinguiſh oz merge the Eſtate 
that Gzantee has already, to have it bzought back to me; and 
what need could there be of ſuch a May? Ik the Party had 
any ſuch Jntent, it might be ſoon done by Surrender, 


Ik it had been erp2eſſed in this Deed, that he Had already 
made him a Leaſe fo2 Pears; and that fo2 the Enlargement 
of that Eſtate he made this Releaſe, there had been no Doubt 
but that the Releaſe was to his Uſe; and there is no Diffe- 
rence between the Caſes, ſince this Releaſe in its own Na- 
ture enures by way of Enlargement: Beſides, here is alſo a 
valuable Conſideration ; fo2 the Leaſe and Releaſe being but 
one Conveyance, the five Shillings that are the Conſideration 
of the Leaſe ſhall be participated to the Releaſe ; and alſo the 
Acceptance of the Releaſe is in its own Nature a Releaſe, fo? 
it implies an Alteration of the Eſtate of Leſſee, which to empate” 
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to is a Conſideration moving from Leſſee; and the only Bo- 
tive of the Lefſee's parting with the old Eſtate; was to get a 
new one. We that takes a Releaſe by wap of Enlargement of 
Eſtate, muſt not only have the Intereſt, but alſo a Pꝛivity of 
Eſtate between him and the Releaſoz, 1 Iaſt. 273. a. It A. 
make a Leaſe to B. and he make an Under⸗Leaſe over, A. re- 
leaſes all his Right to the Under-Lefſee and his peirs, it is 
void as to enlarge the Eſtate fo2 want of Puvity; fo that it 
is a Paivilege inſeparably incident to him that has a Pꝛivity in 


Eſtate to be capable of a Releaſe of Enlargement; and that 
is (o fo2 the Benefit of Releaſee. 


Raymond ſaid, the firſt Leaſe could not be ſaid now to have 
Continuance ; fo2 after the Leaſe, if the Leſſoz, bekoze the Lel⸗ 


ſee had ſuffered Judgment, had releaſed, the Judgment would 
have attached befo2e the Releaſe. | 5 


— 


Holt, C. J. Pou would have the Writ ok Enquiry bad, be⸗ . * 
cauſe you ſay it gives Damages to the Teſte thereof, when it 95... 
fhould only be to the Time of the Declaration oz Bill; the 
(Urit direfts the Sheriff to take Jnquiſition- what Damages 
the Plaintiff had by Uirtue of the Bzeach of Covenant, .and 
not fo2 the Houſes being out of Repair at the Time of the 
Afﬀion brought: Suppoſe the Houſes were out of Repair at 1 
the Time of Action bzought, and become moze out ok Repair 14. Raym. 
befoze Judgment, and the Writ of Enquiry ; the Jury that 339, 692, 
enquires ought to give the Party not ſuch Damages as 4% 126, 
would put them in Repair at the Time of the Action brought, 104. ca. in 
but ſuch as would be enough to put them in Repair at the Law and Eq. 


Time of Enquiry. Eid Eq Rep. 
„ 195. 
The Nueſtion here is, Whether the Statute of 27 H. 8... and 


c. 10. has altered the antient May of Pleading ? Foz this opinion upon 
Manner of Pleading was good befoze the Statute without de Fleading, 
doubt; and it appears by ſo many Pꝛecedents ſince the Sta- 
tute, that this way was uſed even in Caſe of Feoffment: And = 
it was thought ſufficient to alledge the Eſtate in the Feoffee, ane 
without any moze. Plow. 478. Feoffment in Fee was plead- 
ed, Virtute cujus he was ſeiſed without any mo2e ado; and 
ſo there are many other Caſes ſince the Statute in Coke's 
Entries, tho' there be no Conſideration oz Uſe exp2eſſed ; yet 
it does not follow that it is to the Uſe of the Feoffo2, fo? 
that is Matter of Fai extrinſecal to the Deed. Ik lince the 
Statute of Quia Emptor. Terrar. a Feoffment were may by 

4 eed, 
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Deed without Conſideration o2 Uſe declared in the Deed, pet 
the Uſe might be declared by Parol till the Statute of Frauds 
and Perjuries; and even ſince that Statute it may be declared 
by waiting only without Seal. Now fo2 us to conſtrue a Deed 
to be to the (fe of Feoffoz, when it might be to the Uſe of 
Feoffee, ko: any Thing that appears, would be very odd, 
therefoze we ſhall fntend it to be to the Uſe of the Feoffee, if 
no moze appear; and if it were not ſo, it ought to come of the 
Side of the Feoffo2 oz G2anto2 by Averment that there was 
no Uſe limited ta the Feoffee, that is to confeſs the Feoffment 
when it fs pleaded; but to avoid the Effet of it by Aver⸗ 
ment, and eſpecially in Caſe of a Feoffment o2 Releaſe to 
Feoffee 02 Relefſee and his Þeirs, without limiting any par- 


' ticular Ae; fo2 if it be not taken to be to the Uſe of Feoffee 


oz Releſſee, the Conveyance can't be of any Uſe at all; fo2 it 
can't be thought that one would be at the Trouble and Charge 
of any of theſe Conveyances, to be ſeiſed juſt in the lame 
Manner as he was bekoze, and of the very fame Eſtate $ Foz 
if he had a Warranty to the firſf Eſtate, he ſhall Have Advan⸗ 
tage of it, if he ſhould be impleaded fo2 the reſulting Eſtate: 
It he were ſeiſed as Peir of the Part of the Mother bekoze, 
he would be ſo after; but befoze the Statute of H. 8. ſuch 
Conveyance might be of ſome Uſe, though no Uſe were 


declared upon them, videlicet, to cheat the Lozd, and Hinder 


Tenants to Præcipe's from being known, &c. But now it 
can't be intended to have been to any other Purpoſe, but to 
paſs the Uſe and Eſtate, where there is no Alteration made, 


and therekoze it ſhall be intended to the Uſe of the Feoffee, 


&c. if the contrary be not ſhewn on the other Side by Aver- 


ment; and the Authozity in Coke upon Littleton does not 


contradit this: Foz it ſays, where there is a Feoffment in 
Fee made, and ſome particular Uſe limited, ſo much of the 


old Cife as is not limited over remains in him as his old Uſe; 
koz there ft appears by limiting the particular Tſe, that the 


Feoffment was made to another Perſon, than to grant an 
Eſtate to the Feoffee, to wit, to raiſe the particular Uſe : But 
where there is no Reaſon appearing, it ſhall be intended to 
the Ule of the Feoffee, ik the contrary be not made out on the 


Powell ad idem. And he ſaid, That he was not ſatisfied 
that the Nature of the Conveyance would admit of a reſulting 
Ale; fo2 though it be a Conveyance much uſed now to raiſe 
Utes upon to a third Perſon by erpꝛels Mozds, pet in __ 
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neſs it is a Common Law Conveyance. And if a Leaſe be 
made fo2 kozty Pears, and a Releaſe thereupon without Con⸗ 
ſideration o2 limiting of any Uſes, ſure-ft can't be intended 
to be to the Ale of the Leſſo2 , fo2 the very extinguiſhing the 
Eſtate of the Leſſee is a good Conſideration ; and ſuppoſe it 
were a Confirmation, ſure it would be the lame: But the 
Chief Juſtice and he ſafd, That if there were a particular (iſe 
limited on the Releaſe, the Reſt would reſult back. | 


Gould ſaid, That he himſelf had taken the like Exception Jedgment af. 
in the Common Pleas, in a Caſe between Reginald and Biſhop of — 
London verſus Pratt, 7 W. Rot. 430. but was over ruled by the 
the whole Court; and he quoted Lit, fo. 267. Vaughan 44. 

Lit. 3. 459. Judgment afirmed. | 


| a Vid: 6 M 
Goodwin & Hilton. 2 . 8 
| | | Poſt 85, 98. 
1 T was alledged by the Attozney General, and not denied by ga c. 


the Court, That befoze the two Sci' Fac's retozned, the me Principal. 
Vall map diſcharge themſelves by Render of their Pzincipal. %% /. 
Per Holt; The Reddidit ſe can't be entered upon the Ball- 1, . 
piece; fo2 the Sci' Fac' is grounded upon that, and the Reddidit 238, 30. 
ie would deſtroy it: But the Remedy of a Bail is upon an came: 4- 
Audita Querela to be grounded on the Reddidit ſe, And per e el 
Cur. Ik the Render appear to be fraudulent, though it has 3 Salk. 57, 
the outward Shew of a real one, that ſhould not diſcharge 55 "5% | 
the Bail, as if there was a p2evious Agreement to let him 56. 1 
eſcape, while he Could remain in Cuſtody of the Tipſtaff. 721, 722, 
And it was offered at the Bar, to have been ruled in the 42, 457 
Caſe of Lee and Knipe, That the Pꝛincipal ought to be two + Mod. Ca. in 
Days in Cuſtody befoze an Entry ſhould be made of a Reddidit LW and as 
ſe. And here it was agreed per Cur. and the Sttozney Ge: 124125195 
neral, That the Bail map render their P2incipal pending 281, 340. 
a Uirit of Erroz, though during that Time the Plaintiff 1 N 
can't charge him in Execution. Vide Hob. 112. which was 5286, 872, 
quoted contra. | 877. 


Domina Regina & Smith. .C. i Salk 

Onviction on the Statute of Deer-Stealing in the King's Deer-ftealing, 
Foreſt of Rockingham : The Killing was in the Time of 8 

the late King, and the Convittion in the Time of the Queen. Paſt 129) ere. 
Broderick objefted, That it was-neceſary to ſhew in what Ca- 6 Mod. 83. 


I'd. Raym. 
pacity £5; 8774, 
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King's Capa- pacity the King was ſeiſed of the Fozeſt; fo2 by the Statute, 

oy a thirv Part of the Penalty is given to the King. And 
therefoze if the King was ſeiſed in his natural Capacity, it 
ought to go to his Executoz-; if in his politick Capacity, it 
ought to go to the Queen. Holt; The King can have no- 
thing in his natural Capacity, if it be not in Right of his 

Dutchy- Dutchy, 02 an Eſtate-Tail by the Statute of Donis; fo 

DES: if the King purchaſe Lands to him and his Heirs, he ſhall 
have it in his politick Capacity. And where-ever the King 

1 Vern. 441. ig ſaid generally to be ſeiſed, it Chall be intended a Seiſin Jure 
Coronæ, and Dutchy⸗Lands would now be in the Queen, if 
they were not kept ſeparate by Aﬀ of Parliament. And if the 
Queen ſhould create a Duke of Lancaſter at this Day, he 
would not of Conſequence have the Dutchy⸗Lands: And kur⸗ 
ther, it is not material upon the Convition oz Judgment who 
ſhall have them. 


Another Exception was, that the Convition laid the Kil⸗ 
ling to be in the Fozeſt of Rockingham, where Deer were 
uſually Kept, and without the Leave o2 Conſent of any in- 
truſted with the keeping of the ſaid Fozeſt o2 the ſaid Deer; 

Foreſt Law. und a Fo2eſt has many (Ualks and Officers, and it ought to 
erclude the Leave and Conſent of any of them. Holt; Jt has 
been indeed held, That Judges are not bound to take Notice 
of the Law of the Fozeſt, ex officio: But J know no Reaſon 
fo2 that. But if you had Leave of any particular Keeper of 

2 Raym. any particular Part of the Fozeſt, you could not be found 

A Guilty, fo2 Leave of Deputy is Leave of Pzincipal; and Con 

_ vittion was affirmed. | 


S. C. 2 Salk. a : 
881 * Rigaut & Gallifard. 
be,  NEclaration upon a Prohibition, That at Seffions of the 


Aflault, Soli- Peace held at Weſtminſter ſuch a Day and Pear of 
_— of King William the Third, the Plaintiff was indited fo2 making 
). an Aſſault upon one Louiſe Rigaut, the Defendant's Mike, 
with Intent to have a carnal Knowledge of her; and it was 

Ld. Raym. laid to be again the Peace of the late King, &c. and that 
' Nod. Ca in likewiſe the now Defendant bzought an Action of Aﬀault and 
Law and Eq. Battery againſt him fn Trio. 12. of the late King, which was 
Sus 187, likewiſe laid to be contra Pacem, which Suit is till depend- 
471, 54c, ing: And pet the ſaid Defendant has o2dered him to be ſued 
555 576, in the Biſhop of London's Court, foz Solicitation of the 
523 1100. ſaſd Loviſe Rigaut's Chaſtity, to commit Adultery with _. 
4 e 
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Che Defendant pleads koz a Conſultation, That he is not 
charged below fo2 any of the Crimes charged in the Judſi#- 
ment oz Action, and to this Plea there is a Demurrer. 


Mountague fo2 a Conſultation : This is a Matter whereof Argument for 
they have pꝛoper Conuſance ; fo2 by the Libel it appears to be Conſchation. 
Crimen Incontinentiz fn the Particular of ſoliciting a married 
Woman to commit Adultery with him. Vide the Mozds of 
the Statute of Ciccumſpecte agatis, non puniendo eos fi placitum 
tenuerint, &c, de his quæ ſunt mere Spiritualia, viz. de Correctio- 
nibus, quas prælati faciunt pro mortali peccato, viz. pro Fornica- | 
tione, Adulterio & hujuſmodi, 2 Inſt. 437, 488. And it appears 1 
by the Moꝛd bujuſmodi, That they have Conuſance of Things | 
of leſs Nature than Foznication, as Solicitation of Chaſtity, | 
and of higher, as Inceſt. Ind the Reaſon that the Common | 
Law takes no Notice but of Fafs committed, whereas the _ 
Civil Canon Law puniſhes Jntentions, if wicked; and they $i; 
go upon the Rule, That a Ban muſt not lock after a Woman . 
to luſt after her; fo2 if they will carry that Deſire further, as N 
to endeavour, though by fair Means, to put their Deſire in | 
Erecution, they will puniſh them. | 1} 


Then the Queſtion is, If the Jndi#ment and Convition Queſtion. 1 
koz the Aſſault and Battery, and the Afton depending, will = | 
alter the Caſe; they are ſeveral Pꝛolecutions in their Mature 1 
and Deſign: The Jnditment is to entitle the King to a Fine | 
fo2 the Beach of his Peace, and ill Example to his Sub- 1 
jets in the Aſſault; and the End of the Action by the Husband 
and Mike, is to recover Damages fo2 the particular Injury 
done to them; and fo2 each of theſe the Puniſhment is Coz⸗ 
po2al oꝛ Pecunfary : But the Suit below is koz Refo2mation 
of his Banners and Salvation of his Soul; and if he be 
convicted below, he is only to do Penance, which by Com- 
mutation may be changed into Monep, as the Statute of 
Circumſpecte agatis allows; and an Aﬀion may be brought in 
this Court fo2 the Sum commuted foz. Vide Articuli Cleri, 
c. 6. Quando eadem Cauſa diverſis Rationibus coram Judicibus 
Eccleſiaſticis & Secularibus ventilatur, 2 Inſt. 622. So the one 
Law puniſhes the Mickednels of the Mind; the other, wick- 
ed Ads; as in Caſe of laying violent Þands upon a Clerk, 
Vide the Caſe of Aſurp in the ſame Book, 442. And the 4 
Maxim of Nemo debet bis puniri pro eodem delicto, does not } 
hold in this Cale; koz that is to be underſtood, that a = 1 

a 
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Argument for 


Prohibition. 


ſhall not be twice puniſhed in the ſame Banner as gives Da⸗ 
mages twice, o2 be twice fined upon an Indickment. As if a 
Man bzing Treſpaſs fo2 Maihem, and recover Damages, he 
ſhall not after have an Appeal; fo2 the firſt Recovery may be 
pleaded in Bar to it; and the Reaſon is, becauſe both tend 
to have Damage. 4 Co. 43. It A. ſteal the Goods of B. and 
he bzings Treſpaſs fo2 them, and is barred, yet he may bzing 
his Appeal of Felony fo2 thole Goods. Bp the Statute of 
7 Jac. 1. c. 4. Every lewd Woman that has a Baſtard charge- 
able upon the Pariſh, is to be put to the Hovſe of Copreſtion 
and puniſhed fo2 a Pear, yet ſhe may notwithſtanding be puniſh- 
ed in the Spiritual Court: So if a Man find another Man in 
Bed with his Mike, he may have an Aﬀault and Battery a- 
gainſt him, and recover Damages; he ſhall be likewtſe puniſh- 
ed in the Spiritual Court fo2 Adultery. Vide Sir Philip Coet verſ. 
Bertey. Vide Duke of Norfolk verſ. Sir John Germain, 


Eyres contra. One is not ptiniſhable in the Spiritual Court fo 
a Solicitation of Chaſtity, where there is Fo2ce uſed to gain 
that, tho' he be fn Caſe of a Solicitation only; fo2 the Fozce 


gives ſuch a tempozal Mixture to the Offence as ouſts them 


Opinio Curie. 


of Jurisdition. 2 Inſt. 488. Merely Spiritual fn the Statute is 
where there is no Mixture of the Tempozalty. Foznication, 
when by Conſent of Parties, is within their Conuſance, and 
ſo is Solicitation $ But if one will go farther and uſe Fozce, 
which, if perfected, would amount to a Rape, and by Conſe: 
quence Felony, they have no Pꝛetence; fo2 the Solicitation 
and Fozce being at the ſame Time, makes an entire Dffence 
puniſhable at the Common Law. 


Now, As to have one Crime puniſhed here and there, the 
laving of violent Wands upon a Clerk fs within the erp2eſs 
VUoꝛzds of the Statute of Circumſpecte agatis, puniſhable there, 
after it is puniſhed here, but not befoze, N. B. 430. that if 
they p2occed ſooner, a Pꝛohibition will lie. Vide Pal. 379. Suit 
was in the Spiritual Court fo2 theſe Mozds, You are a Bawd, 
there were two Couple a Bed in your Houle ; and Pꝛohibition 
granted upon Suggeſtion of an Aﬀton depending fo2 the lame 
ods at Law. 


Holt; The Pꝛohibition ought to ſtand; fo2 it was but one 
intire Ac, and they below can't divide it: Foz the Plaintiff in 
the P2ohibition has averred the Fa# fo2 which they are in- 
dicted, and that fo2 which the Suit is below, to be the ſame ; 
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and to give them Turtsdicton below, you ould have come 


and rejoined, and traverſed its being the lame Fast; but that 


it was fo2 other Cauſe than is in the Indickment, and that 


perhaps would have divided it. And he put this Caſe, which 
he ſaid had been adjudged in my Lozd Hyde's Time: The 
Libel below was fo2 ſaying the Proſecutor had a Baſtard; the 
Defendant comes and ſuggeſts foz a Pꝛohibition, that he 
did accuſe the Plaintiff below, bekoze a Juſtice of Peace, of 
getting a Baſtard-Child, and that the Juſtice did adjudge him 
to be the reputed Father of it; and that he ſpoke the Ulo2ds 
befoze the Juſtice. And it was replied, that they were ſpoke 
at large, and no otherwiſe than befoze the Juſtice of Peace; 
and to this it was pleaded by way of Eſtoppel, That fince he 
had been adjudged befoze the Juſtices to have been the Father, 


he could not fue below fo: Defamation ; and of that Opinion 
was the Court. 


Here you ſhould ſay, that it was fo2 another Offence than 
the Solicitation in the Jndi#ment ; oz that it was at another 
Time and Place than is laid in the Jnditment ; and their 
laying in the Libel another Time and Place than is in the 
Jnditment, is not enough; fo2 below they lay it at what Time 
and Place they pleaſe. Jf a Man ſolicit a Woman, and 


goes gently to Mozk with her at firſt, and when he finds that Nee; In 


will not do, he pꝛoteeds to Foxce, it is all one continued Act, da Gl 
beginning with Jnſinuation and ending with Fozce. Jorisdiction; 


in 5 Co. 


And in the Caſe ak the Duke of Norfolk and Germaine, it 
was not pꝛetended to be Foꝛce; and an Indickment will not lie 
koz a plain Adultery, but Libel below will; though the Law 


indulges the Pusband with an Vion of Aſſault and Battery - 


fo2 the Jnjury done to him, though it be with Conſent of his 
Mike, becauſe the Law will not allow her a Conſent in ſuch 
Caſe to the Pꝛejudice of her Þusband, becauſe of the Jutereſt 
he has in her: And he compared it to the Caſe of calling a 
Woman a Whoze and Thief; there ſhe ſhall not ſplit the 


Wiows and puniſh him below fo2 calling her a Whoze, and 


at Law foz calling her a Thief. pe agreed, if Adultery be 
committed with another Man's Mike, without any Fo2ce, but 
by her own Conſent, though the Þusband map have Aſſault 
and Battery, and lay it Vi & : yet they ſhall in A1 75 

| 1 F | -ale 


as in Caſe of 
Penſion, Annuity, and laying violent Hands on a Clergyman. Vide the Abbot of Sr. 4lban's Caſe 


alc. 
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3 Wms. 269, 


273, 276. 

Ld. Raym. 
1031, 1032, 
1208, 1209. 


Stra. 61, 977. 


Note. 


S. C. 1 Salk. 
294, 295 
Excom Ca- 
piend 

See 1 Salk. 
106, 134. 


293, 294. 
Antea 56. 


Poft 117. 


Exceptions. 


1 Vern. 24. 


Caſe puniſh below fo2 that very Pffence; koz Jnditment will 
not lfe fo2 ſuch an Aſſault and Battery, neither ſhall the Þuſ- 
band and Mike join in the Action at Common Law; and 
therefoze they p2oceed below either civilly, that is, to divozce 
them; 02 criminally, becauſe they were not criminally p2oſe- 
cuted above; and the true Aﬀion koz the pusband in ſuch 
Caſe, is a Special Aﬀion, Quia the Defendant his Mike ra- 
puit; and not to lay it per quod Conſortium amiſit. Vide Raſtall, 
tit, Treſp. Cur. acc. fo; that the Offence is not meerly 
Spiritual, 


— — 


Domina Regina & Cantuell, al' Sangway. 


HE was ercommunicated below, pro Jactitatione Maritagji, 

and taken up upon a fifth Proceſs of Excom' Capiendo, in 
which there was a Pꝛoclamation with Penalty, and being 
bꝛought up by Habeas Corpus, and the MUrit of Excom' Capiendo 
being retozned, that is, the Crit on which ſhe was taken. | 


Cheſhire took Exception, 1. That this being none of the 
nine Caſes ſpecified in the Statute, this ought to have been 
a ſimple Capias, and not a Capias with a Penalty, 2. That 
there was no Addition as the Statute requires. But per 
Cur. As to the firſt, all we can do is to diſcharge the Penalty. 
And as to the ſecond, this being not one of the nine Caſes 
mentioned by the Statute, there needs no Addition; and if 
it had required an Addition, they doubted at firff, hether 
they could relieve her upon Motion? but that it ought to be 
pleaded. But upon Conſideration, they inclined, they might 
reiieve her upon Motion, the Fault appearing on the Reco 
befoze them; and if a Plea were neceſſary here, it was ſaid at 
the Bar it would be a miſchievous Caſe : Foz here ſhe was 
ercommunicated at the Suit of her Þugband, and he would 
not join in Plea with her. | | 


Holt anſwered ; A Feme Covert may plead alone in a crimi⸗ 
nal Matter as this here is, as if ſhe were attainted of Fe⸗ 


lonp, ſhe might plead a Pardon; but he agreed, That when 


Þusband oz Wife are taken upon a Capias Utlagat', the TWife 
ſhall be diſcharged. And he ſaid, that the Reaſon of the 
Additions being requifite by the Statute in the nine Caſes, 
and none other, was in ozder to a Pꝛoclamation and Penalty, 

4 ut 


— — 
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but that ta an Impꝛiſonment, by Uirtue of an Excom' Capiendo, 
there was no Occaſion fo? it. 


Gould, till the Cauſe of Brown in Jones, the Law was held, 0%. 
that if one were taken upon a P2oceſs of ODutlawzy with a 
Penalty he ſhould be diſcharged ; but in that Caſe and ſince it 
has been held, ſhe ought to be diſcharged of the Penalty only. 
Cro. Car. 196, 197. And where it was ſaid, that they were 
willing to abſolve her below, but that they muſt have her fn 
Perſon to give Caution de parendo mandatis Eccleſiæ, it was 
ankwered by the Court, that that need not be, fo2 they might 
take a Bond with a Penalty reaſonable from other Perſons, 
with Condition that ſhe ſhould ſubmit herſelf; though ft is 
true, the moſt uſual way is to take juratozy Caution; and the 
Court declared, they could not diſcharge her by Law, and ſo 

ſhe was remanded. And Holt here would not determine, whe- 
ther the Tlrit being with Pꝛoclamation and Penalty, when it 
ought not ſo to be, that made the whole nought, oz only quoad 
the Pꝛoclamation and Penalty: 


Greenway & Freeman. | 8. c. Id. 
Raym. 8 10. 


HE Statute of two Thirds in Number and Ualue was Bankrupts. 


pleaded in Bar, and the Defendant to being himſelf 2 


within the Benefit of the Statute ſhews, that he abſconded at 
the Time mentioned by the Statute, but did not ſhew fo? 


what he abſconded ; and fo2 this the Plaintiff had Judgment 
on Demurrer, Vide poſt. 


Domina Regina & Twitty. 
Andamus to ſwear in Churchwardens, to which it was 14am: to 


retozned, that they were not choſen, and held a good ſwear Church- 


Reton ; fo2 if both were not choſen, the Writ does not com- g C pied. 
mand him to (wear one of them, ſo the Reto2n is an Anſwer 89. 


to the Command of the TUrit. It was alſo held by the Lomber. 105. 


Court, That if the Writ of Mandamus were to ſwear them 1 
that were choſen generally, they might retozn generally that % 37. 
they were not choſen ; but the Writ ſetting fozth Spectally OP 
that they were choſen debito modo, they may Spectally reto2n 56, 1008, 
that they were not choſen debito modo; but ſuch a Reto2n to 1379, C 55 
a general CUrit would be ill. Vide a Caſe in Sid. That La and Eg. 


325. 
Stra. 145, 
609, 686, 1245, 894, 895. 
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if the Court does not ſee Cauſe of Reſtitution, though there 
be no good Retozn to the Writ, yet they will not grant a 
peremptozy Mandamus. 


a Es 


8. C. 1 Salk. Hall & Hill & al. 


201. 
Salk. 650. | F 
een Efendants were Judges of a Court at Briſtol, in which 


againſt Off. the Plaintifft had obtained a Gerdick and Damages fo? 

cers of an in- 28 1, and the lame Day he goes to the Town-Clerk, and gets 

1 his Coſts taxed, he being the pꝛoper Officer, and rakes out a 

149, 20, Capias againſt the Pꝛinctpal; and upon Retozn thereof a sci. 

396. , Fac. againſt Bail, who after the Retom of a ſecond Sci. 

"ee 3% Fac. ſurtrendzed the Principal; after which, and a Year's 
| Time elapſed from the Aerdi# and taring of Coſts, the 

NIE Court granted a new Trtal ; which being complatned of to 

120 468,766, the Court in Trinity Term, Rule was made fo2 an Attach- 

1 Mod. Ca. in Ine llt, niſi. 

Law and Eq. 

95 199, 208. And now the Attozney General came to ſhew cauſe, and 
alledged, the Judges below were in no Fault, koz there never 
was any Judgment entered below; and until Judgment en⸗ 
tered, the Pands of the Court are not tied from granting a 
new Trial at any Time befoze Judgment, if they ſee Cauſe ; 
ann if they miſtake that fo2 a Cauſe which is none, that only 
is an Erro; of their Judgment, fo2 wbich they are not puniſh⸗ 
able: And though here a new Crial was granted after a 
Crit of Erroz allowed, that will not alter the Caſe; fo? it is 
frequent to Have a Writ of Erroz allowed befo2e Judgment; 
and the Pꝛoceeding againſt the Bail was groundleſs, there 

being no Judgment entered; and ſuch Pꝛoceedings did not 
hinder the Court's being at large to grant a new Trial. 
And he quoted the Caſe of Tiny & Roberts, where the Plain- 
tiff having omitted entering Judgment as ſoon as he might 
have done it, the Court granted a new Trial; and he 
laid, here the Court were not bound to enter Judgment with⸗ 
out Bꝛaper of Plaintiff, though an Jnferioz Court. 2 Vent. 


180. 


To this it was anſwered by Broderick and the Salkeltoz 
General, that the Coſts were tared here by the proper Of- 
ficer, and that he thereupon had made out Pꝛoceſs agatuſt 
the Dekendant; and that is Karrant enough fo2 © recti an, 
though there be not a final Entry of the Judgment ww_ nn 

Oll, 
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Roll, which is never done in thoſe Courts till Writ of Erro2 
b2ought, where they are fozced to make up the Reco2ds, indeed 
they ſometimes enter in the Margin. Jud. pro Quer. 


Holt; The Urit of Erro2 ought not to be allowed till Judg⸗ 0% Curie. 


ment given, and it is a good Retozn to it that Judgment is 
not yet given; which the Attozney Gencral confeſſed as to the 
Joint of the Reto2n, but affirmed, That they frequently do 
allow them befoze Judgment, Holt likewiſe agreed, That a 
Judge is not puniſhable foz an Erro2 in Judgment; but he 
ſaid, It is rare fo2 the ſame Judges to grant a new Trial 
bekoze themſelves : As here, after a Trial at Bar, though that 
he fafd had been done, though never with his Conſent ; but it 
is tiſual to grant a new Crial after a Trial at Niſi Prius, but 
that is ever after freſh Purſuit, that is, the very nert Term; 
but there it was granted akter a Pear, Coſts taxed, and as 
much Entry of a Judgment as is in any Caſe there, and Ere- 
cution taken out; and it is no Excuſe fo2 them to ſay, they 
are not Lawyers ; fo2 they ought to take Advice of Lawyers ; 
and if they are lo pꝛeſumptuous as to take upon themſelves the 
Knowledge of the Law, it ought not to be ſuffered, though 
there be no Cozruption in them. And he. remembzed the Caſe 
of the Steward of Windſor Court, who was both Cotinſel and %% 
Judge, and after Bail to the Writ of Erroz bzought upon his 
own Judgment: But upon Complaint the Judgment was ſet 
aſide and Reſtitution awarded. But he ſaid, they would not 
grant an Attachment fo2 an Erro2 in Judgment, where it is a 
Matter within their Judgment; but where it is no Matter 
within their Judgment, as here it was not, they having al⸗ 
ready given their Judgment, why ſhould not we grant it ? 


Note; pere it was agreed to be the Courſe of the Court, Affdavic. 
That where upon an Aftidavit made, a Day is given to hear 
Counſel on both Sides, the Party may read as many Afida- 
vits as he pleaſes in Cozrobozation of the firſt, and concern- 
ing the ſame Matter, but muſt read none concerning new 
Matter. 


It was alſo agreed, the Pꝛincipal can't be render'd by Bail doll roger | 
after Plea pleaded t: And here the Rule was, That the Rule 6 Mod. 15, 
fo2 new Trial be ſet aſide, and the Rule kor Attachment dil 231, 238: 
charged upon Payment of Expences of the Complatnant, and demberd. 4 


| , Poſt go, 98. 
Judgment entered below as of the due Time. 3 


2 Show. 79. 
y | Domina 47. 
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Domina Regina & Parker. 
Plead, Time. I Ndictment, to which the Defendant demurred; and upon 
Sm Motion, 'the Queen had ſir Days to plead peremptozilp, 02 


join in Demurrer ; and within the fir Days their Clerk in 
Court died: And now after thee Terms they applied to the 
Court, which told them, if they had come in any reaſonable 
Non Pro e Time they would relieve them. And here, per Cur”, Non Pros' 
See 2 Salk. OUght not to be entered upon an Jnditment, but upon Motion 


456, 457. in Court and Leave thereby obtained. 


8. C. 1 Salle. 


bid Eſt & Eſſington. 


8. C. Ld: 
Raym. 810. 


Cuſtom o IT was an Afﬀfon by the Indozſee of a Bill of Exchange 
1 againſt the Dꝛawer, declaring upon the Cuſtom of Mer⸗ 
change. Chants, and that A. to whom the Bill was made, indorſavit 
See poſt 155. ſuper Billam pred. content. Bille pred. to him the Plaintiff 
comber 229, ſolvend. And here it was agreed by the Court, That In- 
4% doꝛſement fs a Term known in Law, and ſignifies a Writing 
Indorſement. on the Back of a Paper 02 Parchment containing another 
6 002% Writing, To this Declaration two Exceptions were taken 
80, 81. in Arreſt of Judgment: 1. That the (Wozs of the Indozſe⸗ 
Salk. = ment were not ſignificative enough to paſs the Pꝛoperty of 
chargeinTab. the Bill to the Plaintiff, accowing to the Cuſtom of Mer⸗ 
Ld. Raym. Chants, 2. Exception, That it appears there were thzee 
x + py 442. Bills fo2 the lame Sum, and that whereon the Ackion is 
3 bought was the firſt, and ſays, my ſecond oz third not paid, 
743-757-759 Pap this my firſt. But per Cur', However that Matter 
774 1 Cx in would have been on Demurrer, it will be well after Uerdit; 
Law and Eq. ko; ff the ſecond oz third were paid, there had been no Pꝛo- 
be hs dy miſe at all, fo2 the Pꝛomiſe is conditional to pay this, if 
362. 494, the ſecond oz third be not paid; therekoze if the ſecond oz third 
Comyns 57, were paid, the Jury could not find fo2 the Plaintiff. And 
Sa. 1211, AS to the firſt Exception they held, That that would be like. 
817, 1162, Wiſe good after Cerdiit ; ko: without finding an Indozſement, 
1195, 648, they could not find fo? the Plaintiff, And it is not true to ſay, 
8 . That at this Rate, and fo2 this Reaſon, it map be ſaid, if 
1000. there were no manner of Indozlement, that Dekeck would be 
cured by Uerdif; fo2 here there is a Kind of an Indozſement 
ſet kozth, and the Jury could not find fo2 the Plaintiff, without 
finding this to be a good J ndozlement, and luch as amounts 


4 to 


th. — ICS — 


„ —_ —— 
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to an Agreement, to have the Money paid to the Plaintiff, A 
Bill ok Exchange may be accepted by Parol, but not tran: 
ferred otherwiſe than by Writing upon the back of it, and that 
transfers the P2operty by the Cuſtom of Merchants. And 
they put the Caſe of Debt fo2 Rent, by G2antee of Reverſion, 
without ſhewing Attozument, and helped by Gerdick; and ſo in 
Caſe of Bargain and Sale, pleaded without Inrolment, good 
after Uerdit, And per Holt; Tf a Man-waites on the back 
of a Bill of Exchange, This is to be paid to J. S. oz the 
Content of this Bill is to be paid to J. S. and ſets his Hand 
to it, it will be a good Indozſement. (Quzre per me, why not 
a Declaration of Crust ?) But if there be no Tndozfement at 
all ſet fozth, Qerdit can't help: And Judic. pro Quer”, 


Grips & Inoled 8. C. 2 Salk. 
11 5 658. 
ap ET SC. I'd. 
Raym. 814. 


333 upon a Deed ok Articles, whereby the Dekendant Agreement. 
had agreed to pay the Plaintiff 351. fo2 every Hun— N 
d2ed Stacks of Mood lying in ſuch a Mood; and ſo fo2 as Declaration. 
many moze as ſhould be felled till Michaelmas following. And see Saund. 


Plaintiff declared fo2 ſo much Money as eight Þundzed 22% 23 


8c, 286. 
Stacks would give at that Rate; and alſo fo2 as much as Poj og 


ſome odd Stacks moze, would give in Pꝛopoztion to the Rate 1 +73: 
of 351. fo2 the Þundzed : And to this Declaration there was 66. 
a Demurrer, becauſe he declared foz moze than the Articles Yelv. 66. 
intitled him to, there being no Agreement fo2 any Ching under 72 145 


! id. 417. 
100 Stacks ; ſo he demanded moze than his due upon his e 
own Shewing. ap — 5 


Acherly pro Quer' took this Difference , (there a Man is Ho 
not to recover upon his Oeed 0? Evidence, but upon a Hatter pr» Auer“. 
of Faſt ariſing out of it, and enquirable by the Jury, which is 
to be the Meaſure of Damages, then one need not crp2efly 
keep up to the very Teno? of his Deed; but he may enter Non 
Pros' fo2 what he demands too much, and have Judgment fo2 
what is juſtly demanded: And he ſaid that upon this Rule 
there have been Declarations fo2 leſs and moze than was due, 
and Plaintiff had Judgment. 2 Cro. 498. Debt upon the Sta- 
tute of Ed. 6. fo2 not ſetting fozth Tithes ; and demands 33 1. 
as treble Damage, the ſingle Ualue being 111. and 8 d. as he 
had averred; and it was moved fn Arreſt of Judgment, that 
thice Times 111. and 8 d. did not make 331. but 331. 25. ſo 
he declared ko; leſs than his Demand; and that he ought mw 

0 
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1 Roll. Abr. 


785. 
Stile 175. 


Opinio Curiæ. 


to do, without ſhewing how the Reſt was paid : But per Cur. 
Tt was held well upon this Difference; where the Sum is 
certain upon the very Bond oz Contract, "without any Matter 
dehors to help it, there one ought not to vary from his Bond 
02 Uriting, without ſhewing how the Reſt came to be ſatiC- 
fied. But when the Certainty of the Demand can't appear, 
but from Matter of Fact dehors of the Deed o2 Contract, which 
the Deed oz Contra# refers to, there if you demand moze 02 
leſs than is due, it ſhall not vittate. 2 Cro. 529. And he quoted 
1 Saund. 207. Hil. 7 W. 3. Rot. 469. Comberb. 365. 5 Mod. 
212, 213, &c. Thwaites ver. Lady Aſhfield. 1 Rol. Abr. 785. 
Stil. 175. And he produced the Roll of the Caſe of Barber and 
Pomroy into Court: And the Judgment appeared to be entered 
fo2 the Plaintiff: It is Hil. 24 Car. 1. Rot. 951. And he quoted 
the Book of Placita Latina Rediviva, 412. Hob. 178. Debt fo? 
one Hundzed Pounds on thzee ſeveral Bonds; and it appeared 
on the Declaration, that one of the Bonds was not due. 


Note; pere it was agreed by the Court, That ſo much a 
HPund2zed, and fo much a pundzed by Retail was the ſame 
Thing, and that Here either Party way tell them out; and 
that if he that had told them had not told them right, then 
the other might ſhew that, and join Jſſte upon it. And it 
was agreed here, That the Pꝛoperty of every Hundzed that 
was cut, at the Time of the Agreement, did veſt in the Plain- 


tiff; and ſo of the Reſt, as they were cut down. Ik the Sale 


Argument 
pro Def. 
Demand en- 
tire,or ſeveral. 
Comber. 365. 
Poſt 154, Cc. 


had been of 500 Stacks out of 700, then Buyer might chuſe : 
But if it were zoo to be ſet out by Seller, the — out 
would be a Condition pꝛecedent. 


Ok the other Side, a Difference was taken between an en⸗ 
tire Demand and ſeveral Demands joined in one; koz in the 
latter, if the Plaintiff fail in one of them, and is right in the 
other, he may have Judgment fo2 what is well, releaſing what 
is ill: But where the Demand is entire, and the Plaintiff in 
making it out, ſhews he has Right but to Part of it; there 
the Judgment muſt be againſt him in the TUhole, becauſe he is 
w2ong in his Demand. There are ſome Books which make 


Difference where an Action is grounded upon a Wrong, and 


where upon a Contrack: But the true Keaſon ok that Dif- 
ference, (as was ſaid) is becauſe Contracts generally are en⸗ 
tire; fo2 let it be fo2 Wrong oz on Contra, it is the ſame 
upon the Difference of the entire and divided Demand; and 
fo2 this the Caſe in Hob. 178. was relied on, fo? they 28 

evera 


— 
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ſevera! Cauſes put in one Aﬀfon. Ik Aﬀfon be brought upon | 
a ſingie Bill, payable at ſeveral Days, and one of the Days If 
is not pet come, the Plaintiff ſhall not have Judgment fo? = 
that Part that is due; but accozding to the Motion on the 

other Side he ſhould; and the Reaſon why it can't be done is, 

becauſe it is an entire Demand; and it was ſatd, that the 
Difference taken in Godfrye's Caſe, 11 Co. 45. would not affet 

this Caſe; Chat is, a Man byings an Action fo2 two Things, 

and of his own Shewing it appears, that he can't have Action % Rol. R. 
fo2 one of them, oz a better Writ; there the (Writ ſhall be Ho 

well fo2 that Part fo2 which it is good. And the Caſe in Cro. 16%. 178. 
is not like this, fo2 there the Dekendant ſevered it by his 5 Mod. 2:3, 
Plea, fo2 the Jury might appoꝛztion it, oz the Dekendant could “ 

do it by his Plea, but he himſelf cannot do it, by ſhewing.he | 
has no Right to Part of what he demands; and the Judg⸗ | | 
ment here will not be final; but he may have a new Afton fo2 1 
what ts due; and the Reaſon of this will hold in a real Ac⸗ | 
tion; fo2 if an Aſſize be bzought of a Manoz, the Ocfendant : 
can't abzidge this, by claiming leſs oz ſhewing Title to leſs 
than a BYano2; fo2 he muſt recover the whole Manoz oz no- 
thing: But ik it be fo2 ſo many Acres, there he map abzidge 
and recover Part, becauſe then the Demand is ſeveral of ſe- 
veral Acres; but where he demands an entire Thing, he can't 
abzidge his Demand; but if he join ſeveral Cauſes of Action 
in one, there though he fail in making Title to Part, he (half 
recover the Reſt, and in the Caſe in Stile's, Germin was ſtrong 
againſt Roll. | 


* 
* — — — w r — 
2 © 6 _— — — — 
— — 


Holt C. J. This is no entire Demand, moze than every %% ce, 
Adtlon of Debt is, let it conſiſt of ever ſo many differing War⸗ | 
ticulars, as the Caſe of the thzee Bonds befoze put: Suppoſe „„ 
each Bond were fo2 201. the Præcipe is of 601. and that is 
all one Præcipe; and pet when he comes to declare, he De- 
clares upon thre Bonds, each of 2ol. that makes up the 
Sum in the Præcipe; notwithſtanding ff it does appear that 
one of the Bonds is not yet due, then the Court ex Officio 
ſhall abate the Suit as to that Bond, and give Judgment 
fo2 the Reſt; ſo in the Aﬀion the Demand is entire, but 

it is not ſo in. the oziginal Foundation of it, fo2 that is 
ſeveral ; and this fs the Oifference, if there be a certain ſtated 
Sum ſyecified in the Deed itſelf, that ſhall not be abzidged 
by any Remittitur 02 Releaſe of the Plaintiff, if he Declare 
upon that Deed. As if a Man bzing Debt upon a Bond 
pf 3ol. and declare upon a Bond of 201. this will be bad, 
Z becauſe 
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1 Roll. Abr. 


285. 
Stile 175, 


Comber. 365. 


11 Co. 45. 


becauſe he has bꝛaught his Acton fo2 maze than his due, and 
this reſts upon the Deed only, and the Sum in it does not 
amount to his demand; but if Aion be bꝛought upon a Deen 
which refers to a Hatter of Fat, that makes the Duty moze 
02 leſs: If then the Fact which is referred to, will entitle him 
to a leſs Sum only, and he demands mo2e than the Fact 
which the Deed refers to upon Computation will entitle him, 
there let him remit (a much of his Demand as the Faf does 
not make out, it will be well; and he Call have Judgment faz 
the Keſt, fo2 that Fat which is not made out, is not contcu- 
dixed by the Deed. And he laid, that the Caſe of Barber and 
Pomeroy was an Authozity in Point: Jt was Debt fo2 Rent, 
and upon Computation it appeared, he demanded moze than 
by the Matter of Fact out of the Deed appeared to be due ta 
him, and there he releaſed what was demanded too much, ann 
took Judgment fo2 the Reſt. And no Ofverfity between a 
Demurrer and a Gerdic, koz that Caſe was upon a Uerdie, 
and this upon Demurrer : And he ſaid, the Caſe of the Lady 
Aſhfield, antea 88. befoze quoted, had been adjudged upon the 
Authozity of the Caſe of Barber ver. Pomeroy. 


Powell acc. The Plaintiff muſt make his Demand entire, 
tbough he make his Title of ſeveral Particulars, as ſome by 
one Bond, ſome another; yet being in the Nature of ſeveral 
Demands, and made up of ſeveral Particulars, he may re- 
cover on one and not on the other; and the Caſe of Baker 
and Pomeroy is eraftly this Caſe in its Healon : And he ſaid, 
this was not a Demand of one entire Sum mentioned iti the 
Specialty, but of that which might be moze oz leſs by Matter 
of Faf out of it; as an Jndenture of Leaſe refers to Days 
of Payment, and one demands moze Rent than there were 
Days of Payment paſt: So here he demanded moze Money 
than there were Þund2eds of Stacks, and the one's Caſe being 
on Gerdick, and the other's upon Demurrer, makes no Dif- 
ference: And Godfry's Caſe was upon Demurrer; and the 
Queſtion there was, whether the Writ ſhould abate for Part, 
and fail fo2 Part, oz fail in all? And the fame Queſtion is 
of the Count here. 


Powis accord. And quoted Hob. 133. And he ſaid, That the 
Objetion that was made, that thus the Dekendant might be 
enſnared into a Demurrer, when he might have a good Plea 
to bar the Plaintiff; he ſaid, if he had ſuch a Plea he ought 
to plead it. 

4. | Gould 
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Gould conceived a Difference between a Demurrer and a 
Cerdif in this Cafe, and ſaiv, Ik an Aftize were koz 41. Rent, 
one could not abzivge that Demand; and lo he ſaid it was in 
real and perſonal Aﬀions : Debt fo2 Rent, part Seck, and part Judgement 
Charge, the Writ avates in all. 10 H. 6. 5. Dyer 65. Yelv. 66.“ . 


Holt; As to the Caſe of Aſſize fo2 41. and ſhewing only 
Diſſciſin of thꝛee, that is quite another Thing; fo2 then he 
bzings an Allize of a Rent, of which be was not at all dil⸗ 
leiſed; and he ſaid, This was a Debt indeed ariſing by Deed, 
but not a ſtated Debt in the Oced itſelf : And he ſaid, the Caſe 
was no moze, than a Man's avowing koz a Muarter's Rent 
moe than is due, and a Ocmurrer thereupon : pe (ould have 
a 8 ä fo2 what is due; ſo of Rent and No- 
mine Feenz? and Title only fo2 Rent, and by thzxe Judge 
Judic. pro Quer. releaſing the Overplus. N | 255 


Yoxon & Bennet. 


RROR of a Judgment aftirmed in the Court of Cheſter Famojis Li. 

upon a Crit of Erroz of a Judgment given in the Coz: ow fn 
pozation-Ceurt of the City, in an Acion upon the Caſe fa: a 
Libel; the Declaration let fo2th, that the Plaintiff was an Error *fign- 
lderman of the City of Cheſter, a Juſtice of Peace, and 2 
Gzocer by his Crave ; and that the Defendant did malicioufly, 4. 
&c. publiſh a Libel of him in theſes WIozds, which he cauſed to m_ ; _. 
be fixed up in ſeveral Places of the Town: Thele are to adviſe & Mod. * 54 


all good Perſons to ſhew me, where I may fee Alderman Poxon, 2 Lev, 200. 


to receive my Money of him. A Demurrer to this Declara- | yea. 22. 


tion, and Judgment fo2 the Plaintifk in the Mapoz's Court, %% 28. 
affirmed in the Chief Juſtice's Court; and here it was aſſügned — — 
fo2 Erroz, that upon the Plaint levied below, the Pꝛocels to 1785, 1469. 
bring the Defendant into Court, was direfted to, and executed 1 Mod: Ca. in 
by the Serjeant at Pace; and after an Jnterlocutozy Judg- _ and Eg. 
ment in the Demurrer, they directed a Pꝛecept to the Sheriff 
of the County to call a Jury, and enquire ok Damages; and 
it was urged, they could not charge that Officer : But that 
the lame Dfficer who executed the melne Pꝛocels, (ould ere- 
cute the Judicial one; and they ſaid, no Pzeſcription could be 
to juſtify theſe ÞP?2occedings, becauſe they had no Sheriff till 
the Time of H. 7. ko; till the 21ſt Pear of that King, the City 
was Part of the County at large; and they had no Sheriff, 
but that of the County; and therefoze this Sheriff could nor 
be an Officer to the Payozs Court, whicb is by Pyelcription, 

| 2. Etro! 
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2. Erroz was, that upon an Jnterlocutozy Judgment in an 
inkerloz Court, the wap to enquire ko: Damages is, fo? the 
Setjeants at Mace to ſummons an Inqueſt to appear in 
Court, and to make Enquiry in Court: Foz it never was ſuf: 
kered in an inferio2 Court, that the Judge of it ſhould ſend his 
Pꝛecept to another Officer, to enguire of Damages; fo2 that 
is the particular Pꝛerogative of the Courts of Weſtminſter-hall, 
to ſend to the Sheriff to enquire of Damages; and is moze 
than even the Courts of London Have ever attempted to do. 


3. That the P2ziginal was an Attachment per Corpus, which 
is only a Pꝛoceſs in Treſpaſs Vi & Armis, and not in Caſe , 
fo2 in Caſe the o2iginal Pꝛocels is an Attachment per Bona, 
but not to arreſt a Man's Body pꝛeſently. | 


4. That the Joinder in Demurrer is per Judic' pro dampnis 
occaſione Tranſgr' præd', inſtedd of occaſione Tranſgr' ſuper Caſum. 


Cheſhire contra. Tt is (aid befoze to be Tranſgr' ſuper Caſum, 
and then Tranſgr' prædict' muſt be ſuper Caſum. | 


As to the firſt Exception, he ſaid, the City of Cheſter was 
an ancient County long befoze H. 7th's Time ; and it had She- 
riffs Time out of Mind, and Pꝛoceſs direſted to them, and 
Abundance of ſuch Pꝛecedents; and the Aﬀ of H. 7. was only 
a Confirmation; and he ſaid, all their Pꝛecedents were thus, 


that the Serjeant at Mace did execute the meſne Pꝛocels, 


and the Sheriffs P2oceſs after Judgment: And that ſuch a 
Thing might be good by G2zant, and what may be by Gzant, 
might have been by Pꝛeſcription; and he ſaid, that by Law, 
the ſame Perſon may be Judge and Piniſter. Vide 1 Cro. 138. 
Jones 193. 12 H. 7. 3. By the ſame Reaſon, ſeveral may 
Diſcharge the Office of one, Vide Mod. 598. Noy 64. Courſe 
of Court is the Law thereof, and need not be ſhewed ſpecially 
in Pleading. But that the Courts above are to be ſatisfied of 


it, by Pꝛecedents and Certificates of the Judge of the Court. 


2 Co. Wiſcot's Caſe: And there is a Difference in the Manner 
of taking Bail in this Court, and the Common Pleas ; and fo 
foumerly of Reto2n of Sci. Fac. But this Court did always 


require two Sci. Fac. and Retozns to them both, but one ſufficed 


in the Common Pleas, 


Holt $ 


2» 


Term. S. Mich. I Anne in B. M 93 


— 


Holt; Suppoſe the firſt Pꝛoceſs to the Serjeant at Mace 0% Curie. 
were wong, yet Appearance and Pleading will cure it; fo2 
where a Man has a Day on the Roll, he may appear, ik he 
will, at that Oay, though there be no Retozn of the Writ ; 
and Pꝛecedents are ſhewn as ancient as 5 Eliz. of the Man⸗ 
ner of P2oceedings. And Powell ſald, They could not take 
judicial Knowledge if the City of Cheſter had a Sheriff only 
by Ack of Parliament in Time of H. 7. fo that Statute only 
ſays, then it was made a County, and the Statute of 43 Eliz. 
c. 16. 0dains, That the Officer of an inkerioz Court ſhall not 
ſwear a Jury to enquire of Damages befoze him ; but the 
Method ts fo2 them to ſummon a Jury to enquire of Damages, 
and to ſwear them in Court befoze the Steward oz Judge of 
the Court: And Pyecedents were ſhewn here, of Writs an- 
ciently directed to the Sheriff of Cheſter, and that there is a 
Court by P2eſcription holden there, called the Sherift's Court. 


And per Powell; An Officer called Sheriff, might have been 
without a County, and ſo known Time out of Mind, and a 
{ubſcquent Ac of Parliament making it a County alters not 
the Pꝛelcription: But he ſaid, This could not be made good 
but by Preſcription; koz the lame Officer that erecutes one 
Pꝛoceſs ought to execute all; and therefoze if upon Excep⸗ 
tion to the Sheriff, Pꝛocels be direffed to the Cozoner, tho' 
the Exception be after removed, it ſhall never alter go to the 
Sheriff; and tho' there be no Pꝛecedents of theſe Pꝛoceed⸗ 
ings but ſince the Time of H. 7. pet if the Current of Pꝛece⸗ 
dents have been ſo ever ſince, we ought rather to run with the 
Tide, than to reverſe all the Judgments that Have been gtven 
ſince; fo2 in ſome Caſes, Communis Error facit jus, and per 
tot, Cur. Judgment was affirmed, without Regard to the Jn- zudement = 
queſts being taken befoze the Sheriff. 


Oades & Woodward. | boy 1 1 85 
| S.C. Ld. Ray. 
|| 122 a Repozt by M2. Clarke Secondary, the Caſe was; ““ 849 
One Woodward had given a (Uarrant of Attozney to en- Warrant of 
ter Judgment againſt him, as of Michaelmas oz any other ſub- {ory © 
ſequent Term, and befoze Judgment entered he died; and ment, and 
after the Attoꝛney entered up Judgment, as of a Term when hoſes 
the Party was alive, and the Debate was upon the Regula- 4 2 
| Aa rity Ld. Raym. 


695, 869. 
Fitz-G, 191, 192, Stra. 718, 882, 1081, 1121. 
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rity of the Entry, fo2 that the Attozney's Warrant was deter⸗ 
mined by the Party's Death. Holt declared himſelf deſirous 
to know how the late Pꝛacdtice had gone, fo2 he had known 
various Repoz2ts of it fo2merly ; at one Time it had been re⸗ 
pozted, That if the Plaintiff had entered Judgment bekoze 
the Continuance-Day after the Defendant's Death, it would 
hold good, but not after; at other Times it had been repozted 
That he may enter it at any Time befoze the Eſſoin⸗Dap of 
the next Term, as of the pꝛecedent Term when the Party was 
alive; fo he ſald, it had gone both Mays. 


Attomey Generak ſaid, Jf the Party does not enter his 
Judgment within the Pear and Day, he can't do it after 
without Leave of the Court, not to be had without Affidavit 
that the Parties are living; and why ts that required, if 
within the Pear it may be entered after Death of the Party? 
Holt; The Reaſon is, That if he enters it after the Pear, 
he muft enter it as of that Term on which he has Leave ; 
but within the Pear he may enter of a pꝛecedent Term. And 
Shelley's Caſe was quoted at the Bar, where Judgment was 
given after the Party was aftually dead, becauſe he was alive 
in the Bozning the firſt Day of Term. And per Holt, It 
one dies in the Gacation after Poſtea ſettled, after Judgment 
| 1s frequently entered; ſo if the Rule be fo2 entering of Judg⸗ 
Peak a ment in Term-time, and the Defendant dies befoze ic is en⸗ 
Judgment. ECLeD, it ſhall be entered after; fo if the Defendant dies after 
pn 39, Uerdick againſt him, after Day in Bank, Judgment ſhall be 
Ld. Raym, entered againſt him. | <8 
695,766,849, : 
$50, 869. And it was objefed to de a very nnequitable Thing; fo2 by 

this Means, one Credito2 would run away with all and leave 

the Reſt nothing; and this was (laid to be againſt both Con⸗ 

ſcience and Law; fo2 it was a Rule in Law, whenever a Thing 

is Doubtful at Law, to go by Equity; and that this was a kind 

of a Fraud; and that a Letter of Attozney was in its own 

Nature revocable, and that Death was an afual Revocation ; 

and therefoze the Attoznep had no Authozity to confeſs the 
Judgment, and that the Statute of Frauds and Perjuries 

had made a Difference in the Cale; fo2 befoze that Statute, 

a Judgment referr'd to the firſt Day of the Term of which it 

was entered: But ſince that Statute, it refers only to the 

Anea 39, Time of the actual Signing of it, which Time is to be marked 
on the Side of the Koll; but that can't be done in this Caſe, 
3 | becauie 


PO — — 
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becauſe the Attozney has no Anthozity at the Time the Judg⸗ 

ment was actually entered, though he had one at the Time it 

is (aid to be entered; and a Warrant of Attozney is revocable 
though the Party covenant not to revoke it. | 


Df the other Side, Shelley's Caſe and Sir George Savill's Caſe 1 
in Palmer were ſtrongly inſiſted on. Antea 2. 1 


Holt; It this be Fraud, it is a Pia Fraus, to get a juſt Warrant ch 
Debt by due Courſe of Law; and he agreed, That a Mar- enge re. 
rant of Attozney was revocable in its Mature: But ff i Mod. Ca. in 
there be a Warrant of Attozney to confeſs a Judgment, and La» and Eq. 
after the Defendant comes and revokes it befoze it is en: 7” 
tered, pet the Attozney ſhall enter it notwithſtanding the Re- 
vocation ; and the Courſe of the Court has been ſo Time out 
of Mind; and the Courle of a Court is the Law of it. Ik 4 92. 
Judgment be entered in Aacation, and Writ taken out againſt 
the Party's Goods as of the Term befoze, pet the Ulrit | 
ſhall levy the Money of his Goods in the Hands of his Ere- I 
cutozs. If a Fine be acknowledged bekoze Commiſſioners in 
the long Gacation, and no Writ ok Covenant taken out, | 
then the Party dies immediately, they ſhall after enter the 
King's Silver, and take out a Uirit of Covenant as of | 
the Term befoze; and no Body ever ſtopped upon it; no2 1 
was it ever moved in the Common Pleas, Don't receive this 
Fine, fo2 the Party died befoze the CUrit of Covenant ſued 
out. And the Statute of Frauds and Perjuries does not 
extend to this Caſe, fo2 if Judgment be given againſt him, 
and Execution taken out in the Teſtato2's Life-time, it binds 
the Goods in the Hands of the Executozs; and the Statute 
of Frauds and Perjuries is purely fo2 the Sake of Purchaſers, [ 
and in regard to Lands; but makes no Alteration as to | 
Goods, but binds them only from the Delivery of a Writ 
to the Sheriff. ho 


—— 
— — —œ 


A. £7 Ag 233 „ — 


Another Exception was, That upon Search, it was kound — fled 
that no Bail had been filed. But Holt fnclined to compel oa. Ca. in 
the Attozney to file Bail now; fo2 if it were an adverſary Law and Eg. 
Action they would do it, and why not ſo here? And he laid, he 3% 34*- 
was very well ſatisfied as to the other Point: But upon the 
laſt, it was ſuffered to go over till next Term. 


# 
| 
0 
|: 
1 
b 
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Sci. Fac." re- Per Holt; There can't be two Sci. Fac.'s taken out together, 
prin: io. but the firſt muſt at leaſt be ſeven oz eight Days out befoze the 


4 Retozn of it, and then the ſecond to be purchaſed, 
d. Raym. 


1467, 1177. 

8. C. 14. Nicholls's Caſe. 

Raym. 81 I, 

Bankrupts, \ A HEN one pleads the Statute of two Thirds, if he 
Two Thirds would take Advantage of the Clauſe of being in Cr: 


Statute pri- 


vids. ſtody, he muſt ſhew it to have been on the ſeventeenth of No- 
Vide antea 10, vember; if of the Clauſe of abſconding, he muſt ſhew he 
16, 83. abſconded fo2 Debt at the Time of the Statute made. And 
Holt ſaid, he took the Statute to be a pꝛivate Law; fo? tho' 
it concerned a great many, yet it concerned a particular Sozt 
of People; and here the Plaintiff had Judgment, becauſe the 
Defendant did not ſhew in his Plea, that he had abſconded at 


the Time of the A# made, but only ſaid it was on the ſeven- 
teenth of November. Vide antea. 


8 1 Thomkins & Pincent. 


S. C. Id. 


1 N Debt fo2 Rent, Plaintiff declared on a Demiſe, bearing 


2 Date the 25th of Auguſt 11 W, 3. fo2 ſeven Years from the 

Variance, Oc. 24th of June before, paying quarterly at the moſt uſual Feaſts 

Ld. Raym. following, the Sum of 31. 10s. viz. Michaelmas, St. Thomas, 

152, 697, Lady-day, and St. John Baptiſt, the firſt Payment to begin at 

705» 735, the Feaſt of St. Michael, and ſo from thencefozth every Pear 
quarterly, at the moſt uſual Feaſts during the ſaid Term, oz 
within twenty Daps akter the ſaid Feaſts. 


Object. The Rent is papable at Michaelmas, St. Thomas, 
Lady-day, and St. John Baptiſt, and this Action is bꝛought 
primo Anno integro finito 25th of December, and payable then 
within twenty Days, viz. 1 tenth of January ; ſo that the 


twenty Days were reckoned from the right Day on which the 
Rent was due, viz. 21 December, St. Thomas's Day. 


Opinio Curiæ. And per Cur, This Exception, viz. That the Rent was 
payable on the Twentp⸗firſt of December, and then the Pear 
ended as to the Kent; and then the Rent had been payable 
and demandable, if there had not been twenty Days moze ; 
the Declaration is bad, fo2 it was fo2 other Rent than was 

4+ demandable 
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demandable and payable by the Leaſe. And the Caſe of Parkec 
and Harris was quoted: A Rent was reſerved half-yearly from 
Michaelmas, an Action bzought fo2 half a Pear's Rent ending 
the 25th of March, which was not half a Pear from Michael- 
mas; and the Kent being reſerved half-yearly, without men⸗ 
tioning any Day there, there muſt be a full half Pear bekoze it 
is due; but otherwiſe, where it is made payable at ſuch and 
ſuch Feaſts, quarterly o2 half-yearly ; there, though the Muar- 
ters oꝛ Half-pear in Reality be not then erpfred, yet as to the 
Reſervation and Payment it is. And here the Court ſafd., 
That in this Caſe an Action could not be bzought fo2 the Rent 
till twenty Days were paſſed, but it was due immediately 
after the Feaſt and payable. And here, fozaſmuch as the Rent 
declared on, and the Rent reſerved by the Deed, were quite 
Different, the Court told the Plaintiff, that he could not dil⸗ 


8 fo2 this Judgment could be no Bar againſt the right 


Owen and others of the City of Coventry were bound by Recognizance 
Recognizance, and appeared fo2 two Terms; and no Pꝛoſe- «ei: 
cution being againſt them, it was moved to diſcharge their 
Recogntzance, oz diſpenſe with their Appearance: But the 
Court ſaid, they could not do it; and all they could do was 
to reſpite their Recognizantce. 


Ode & Norclift. vs * 
66 
T was pleaded in Abatement, That the Defendant was one m. 869: 
of the Clerks of the Common Pleas, and ought not to be priviege. 
ſued out of that Court without his Conſent. Plaintiff replied, Abatement. 
That he did conſent, but laid no Venue where, and therefoze 14 =. 
bad Per Cur. 135, 136, 
337, 399, 702, 869, 898, 1173, 1208, 1556. Stra. 837, 864. 


Certiorari to remove Oxders made concerning fozeign Salt, 0% de 
and the Ozders returned were concerning Salt in general; and general. 


held they were not well removed: Foz ſpectal Certiorari can't Ld. Raym. 
remove general Ozders, tho' general will remove ſpecial ones. 353, *-*? 


20, 971. 


Goodwin & Hilton. 


Ending TOrtt of Erroz, Bail rendered [P2incipal the Bay render 
20th of December befoze ; and in February following, the promo 
Defendant meeting the Nn, i large, he told him, he had 5, 85, G.. 


render'd 


— 


1 
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rendered himſelf in Diſcharge of his Bail. The Plaintiff's 
Attozney having no Notice of the Render, took out a Capias 
againſt the Pꝛincipal, and Sci' Fac' againſt Bail, who pleaded 
Nul tiel Perſon as the Pꝛincipal in Rerum Natura; and upon 
Examination of the Kegularity of the Render this Matter 
appeared. 


2 Mod. Ca.in 1, It was agreed by the Court, That Ball might well 

coo 10. render during Writ of Erroz. 

1 Wms. 685. 1 

_ 1 That by Conrſe of the Court, there ought to be an 

72). Entry made by the Defendant's Attozney with all convenient 
Speed, in a Book to be kept fo2 that Purpoſe in the Office of 
King's Bench, to the Jntent the Plaintiff may know how to 
pꝛoceed; that is, to charge the Party in Execution, oz to take 
a Fi. Fa. oꝛ other TUrit. | 


3- That by the late Rule of Court, Beſides this Entry, 
there muſt be two Days Notice to the Plaintiff's Attozney 
| bekoꝛe a Committitur can be entered, oꝛ a Diſcharge upon the 
28 ſe. Bail⸗piece. Note; It was alſo agreed, That the Courſe of 
51. Bender is upon the Reddidit ſe, ſigned by the Judge, to get a 
6 Mod. 309. Certificate from the Clerk of the Papers to the Maſter of the 
pe ba Office, which is his Tlarrant to enter a Diſcharge upon the 
2 Show. 398, Batl-piece ; but ſuch Certificate does not make the Reddidit ſc 
$43. better oz wozſe. And here was an Entry made in the Book 
156, 157. kept in the Dffice long bekoze the ſecond Sci. Fac. reto2ned, but 
342, 353. likewiſe long after the Reddidit ſe; and ir would have been well 
us to that, but that it appeared the Defendant had eſcaped 

long bekoze. | 


15 — 


Cas, _ Erxecuto2 ſhall pay Coſts foz not going on to Trial : Per 
Executor. Cur, So if nonſuited, See 6 Mod. 917, 92, 94. 


Pe 118. 


Ld. Raym. 437, 865, 1413. 1 Mod. Ca. in Law and Eq. 108. Comyns 162. 1 Wms. 482, 593: 
2 Wms. 285, 297, 298. 3 Wms. 347, 373. Stra. 682, 871, 977, 188, 1106. 


_ 


RS —— Domina Regina & John Bucknal, Mil. 

6 Mod. 150. : 
5 _ 5 E was Lo of the Manoz of Le More in Hertfordſhire, 
vat which Manoz was held by the Service of repairing a 


ide antea Publick B2zidge ; and though all the Demeſnes of the Manoz, 
3 Salt „, except the Copyholds, were aliened; yet it was held per Cur. 
33. That all the Aliences were chargeable in P2opoztion, pet the 
Queen might charge any of them with the Whole, and let him 
have Contribution againſt the others: And though the _— 

4 
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had nothing but the Copyhold, yet fo2 as much as the Free: 
hold thereof was in him, he was chargeable, and the Court 
would dire# the Inkozmation to be againſt all the Parties 


liable; but let him that is charged ha a 
the Reſt ; Per Cur. barged have his Remedy againſt 


Holt declared, Jf Complaint were made to him, that ſome Juftices bound 
Juſtice of the Peace had iſſued a Warrant to take away Goods 7; Nye; 
out of a Yan's Poſſeſſion to which he pꝛetended a Right, he » sid. 192. 
would ſend fo2 the Juſtice and bind him over; fo2 People muſt Cb. 153: 
take the legal Remedy, that is Detinue, Trover, g2 Replevin. Sul. 1. 85 


1 Rol. R. 247. 


Blackerby's Caſes 49, 133. Ld. Raym. 767, 556, 858, 871. Stra. 8, 710, 1002. 


Wortley Mountague & Lord Sandwich. 


PON Motion fo2 a new Trial, the Caſe appeared to be Limitation 

this : An Executo2 ſeveral Pears befoze had left ſome ier wen 
PÞouſhold-Stuff in the Þouſe by the Conſent of the Þeir who Executor. 
uſed them after, and within ſix Pears ok the Action brought, es 
the Executo2 demands the Goods, and the Þeir refuſed to 14. rayw. 
let him have them; whereupon Trover was bzought, and the 233, 838, 
Statute of Limitation pleaded. And per Cur. The Uſer befoze Ven 4. 
the Demand was no Converſion no2 Evidence of it; fo2 it Fiz G. = 
was with the Conſent of the Executoz till then. And the z "72 
Demand being within ſix Pears, the Refuſal which enſued it, Wa 
and is the only Evidence of a Converſion in the Caſe, was $a. 556, 
within the fix Pears ; and if a Trover be befo2e ſix Pears, and 73% 957. 


a Converſion after, the Statute can't be pleaded, wand ha 


Domina Regina & Sturney, 


E was convicted in a ſummary Manner on the Statute of nay 22 
the 13 & 14 Car. 2. fo2 a Fraud in a Cuſtom; and the po ned. 


ow tried. 
_ Conviition being removed here, was quaſhed on Motion. Fo? 2. ; Salk. 
per Cur. The Statute direcks no particular way of Trial, but 29, 33": 
only that the Offender ſhall be fined at the Seſſions; and .. 


whenever an Ac of Parliament makes an Offence, and is 14. Raym. 


fitent on the Manner of trying it, it ſhall be intended to be a 717587299"! 


Stra. 820, 


Trial per Pais accoꝛding to Magna Charta. 982, 943. 


Domina 


| 
| 
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10 64. Domina Regina & Darby. 
Subornation. E being convicted of Subomation of Perjury and a 
2233 s oy Judgment, quod capiatur pro Fine, and bought in upon 
6 Mod. 202. the Capias, and offered to move in Arreſt of Judgment; and 
Arreſt of Court and Bar ſaid, They never had known a Potion in Ar- 
Judgment. reſt of Judgment, after a Judgment quod capiatur pro Fine; 


Capiatur pro 
Ene. 


and it wis inſiſted on fo2 the Queen, that the Judgment was 
compleat: But the Certainty of the Fine could not be known 
till the Party be b2zought into Court, and that in the mean 
Time there is a ſhoꝛt Entry made of the Judgment quod capia- 
tur: But after the Fine is ſet, then there is an Entry made 
at large, and that is called the Fine-Roll; and if Judgment 
(ould be arreſted now upon the Motion, the Entry muſt be 
quod capiat. inde fine Die, which would be contrary to the 
Judgment befoze, upon which the Cap. pro Fine iſſued ; and the 
Tudgment is as final as it can be, when it is quod capiatur. pro 
Fine, tho' the Roll be not made up till he be byought in upon 
the Capias. And the firſt Caſe in Palmer was quoted, where it 
was ſaid, That a Wrft of Erroz would lie of this Judgment 
befoze the Fine ſet, 


But Note; There it was a Judgment that he ſhould be 
oufed of his Franchiſe, and likewiſe taken pro Fine; and they 
ſaid this was ſtronger than the Cale of Ejeftment ; fo2 there 
Judgment is not compleat till Damages be found, and yet a 
Urit of Erroz lies of the Judgment befoze any Damages 


found ; and the Reaſon is, becauſe by the Judgment that ts 


given, the Poſſeſſion is touched immediately; and where a 
Judgment is final fo2 any Part, Mrit of Erroz will lle. And 


here they would have the Capias pro Fine to be in Nature of an 


Erecution, quod Holt negavit, becauſe it is not certain: And he 


laid, that upon an fnterlocutozy Judgment in Caſe oz Tref- 
paſs, a Capizs pro Fine fhall go, pet after they map move in 
Arreſt of Judgment ; and' theſe are likeſt of any to the Caſe in 
Queſtion. And it is not like a Judgment quod computet ; 
fo2 after ſuch Judgment you can't move in Arreſt ok Judg⸗ 


ment; fo2 then there is no moze to do, but to ſee what is 


tion of the Fins, and koz that the Exceptions were heard. 
| . 


behind: And upon the Doubt, Time was given till the nert 
Day; and it was agreed, That if ſo be it could not be moved 
in Arreſt ok Judgment, it might very well be urged in Mitiga⸗ 


4 The 
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1. The Inkozmation ſets kozth, That there was a Cauſe in 1.4. Raym. 
Chancery between A. and B. and that a Tommiſlion did iſſue 257, 253 
out of that Court to examine Witneſſes in the Cauſe, and 383, 1271. 
that J. 8. was Cwoꝛn a Witneſs befo2e the ſaid Commiſſioners, Sta. 921, 
(without ſaying in that Cauſe, oz what he had cwozn) That 230. 
the Dekendant did ſolicit him to fox\wear what he had ſwo2n 
befoze ; and it not appearing that the Dath was in any Cauſe 
pending, oz that it was in any material Point, were two Ex- 
ceptions; koz that ought to be ſet kozth, that the Court 
might judge whether it was a Point materfal oz not; koz it 
could not be Perjury if it were not, and then Solicitation 
could not be a Suboznation, 


2. That J. N. was to have been a Mitnels in the ſame see 2 Show. 
Cauſe, and that the Defendant went and defired him to ſwear : alk. 514. 
ſuch a particular Thing, without averring that it was falſe, oz » Salk. 374. 
that he knew nothing of it; and theſe ©bjetions ſeem'd of donber. 460, 
Tieight to the Court. And Holt ſald, How ſhall we judge of S Mod. 167, 
the Wature of his Dffence, and by Conſequence what Fine to 168. | 
let, if we do not know it from the Record of his Convittion : 5043 
And if a Man be indifted of Perjury, and it don't appear 3 Salk. 190, 
what he ſwears, and that it was in a Cauſe depending, and 259, 270. 
material to the Point in iſſue, the Indickcment will be bad? Indiament of 
and the Court is to judge what is material, and that they Fe. 
can't do, if it be not ſet fozth; and by the ſame Reaſon, Sub: 
o2nation muſt be of ſuch a Thing as would be Perjury if ſwo2n, 
and ſo muſt be ſhewn certainly: But as to the other Point, it 
ſeem'd to be a Common Law Offence, to offer Money to ſwear 
to a particular Thing whether true oz falſe. | 


Domina Regina & Swanſon Baynton, Hartley and yes fries 
Spur. 


HEY were all indited upon the Statute of 3 H. 7. Felony i 

againſt Stealing of Women, &c. The Jndiftment did women. 
ſet kozth the Woman's Age, that the was an Heireſs to J. S. See Hale“ 
was wozth in Goods and Chattels lo much, and ſo much 1 
in Land of Inheritance; That ſhe was a Qirgin : And upon 1 Hawk. 109, 


Evidence, the Caſe appeared to be thus: Baynton perſonating 10. 


a Country Lady, though in Truth a Woman of the Town, 34. 


took a Lodging in the Þouſe where 2s, Plaiſant Rawlins 
7 C c lodg'd 


ee —— —— ws 
1 * 


TC” 
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lodged, (fo2 that was her Name) and after ſome Time intro⸗ 
duced the ſaid Swanſon into the Pouſe, as her Bꝛather, where 
he frequently had the Converſation of the ſaid Rawlins: Jn 
the mean Time, Mꝛs. Baynton uſed to magnify her pzetended 
B2other's Merit and Goodneſs, inſomuch that the ſaid Raw- 
lins had ſikewiſe declared her Liking of him, and wiſhed he 
would marry her. But to get her abzoad without any of her 
Friends, Baynton deluded her Aunt and her to go with her to 
Church; and againſt the Time got Bailiffs to take out a 
TUrit fo2 Rawlins and her Aunt, and ſo they way-layed and 
arreſted them, and conveyed them from Weſtmipſter, where they 
lived firſt, to the Garter-Tavern in Drury-lane ; and they ſepa- 
rated the Aunt and her, and carried her to Holborn to the 
Cine-Tavern, where Swanſon came as her Bail, and there 
married her, continuing under the Arreſt ; Baynton telling her, 
that if ſhe did not marry him, ſhe muſt go to Newgate : And 
Swanſon and Baynton were found guilty. Foz the Court deli⸗ 
vered it to the Jury fo2 Law: That though the ſaid Rawlins 
had a Fancy fo2 the Man, yet becauſe ſhe was not pzivy to the 
Contrivance of coming out to him, and knew not befoze-hand, 
02 conſented ſo to come to him, and being married whilſt ſhe 
continued under that RKeſtatnt and Ciolence, though perhaps 
ſhe conſented to the Marriage; yet the ſaid Fat was a Crime 
within the Statute ; fo2 here was a fo2cible taking away, and 
her ſubſequent Conſent while under the Reſtraint, could not 
be look'd upon but an Effet of the continuing Fo2ce ; and that 
though Swanſon had known nothing of the firſt Fozce, yet he 
knowing her to be under it, and marrying while He knew her 
to be under it, made him app2ove of the firſt Fo2ce, and ſo 
y „ partatke of ft, ſo as to be guilty. Note; Upon this Statute, 
/ 132% all Aiders and Aflifters are Pzincipals. And Note; The Man 
was hanged ; Hartly and Spurr, the Bailiffs, were acquitted. 


1 


— 


Le Noyer's or Penoyer's Caſe. 


Amendment. IN an inkerio: Court the Recozd was made, in the Part of 


See Comber. 


51,126, 369, 1 iſſuing the P2oceſs, preceptum fuit, inſtead of precept. eſt ; 
1 den. und becauſe the Ozaught of the Cotinſcl given to the Clerk, 
, 200, to enter up by, was right, it was moved now to amend 


141, 209, 


310, 324, the Recozd by it. But per Cur. There never was any Amend- 


oh 663 ment by Dꝛaught of Counſel ; koz it is a Thing of no man- 


1058. ner of Authozity, alterable at Pleaſure, and no Offence to 


Stra. 846, 
17 ty " 2 change 


2 
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change it: And the Caſe there put of a Bond, is not like 
this, fo? a Bond is an authentick Thing, and an Alteration 
in it is Foꝛgery, and ik the Party himſelf does it, heſides the 
Fo2gery, he avoids the whole Bond: And the Statute is ta 
amend where there is a Letter too much oz too little, though 
the Fault of the Clerk. And Holt ſaid, He would gladiy have 
an Action bzought againſt an Attozney, that makes ſuch a 
Fault in Entry, contrary to Advice of Counſel : Foz they fome- No Diminu- 
times do it out of Maltce, and ſometimes out of Pꝛeſump⸗ von lies co an 


tion; beſides no Diminution lies of a Recozd of an inferio2 Se cos: 


See Combetb, 
Court. 370. 


Reignol & Taylor. 


Exe of a Juvgment in Treſpaſs at the Stannary-Court, fg, 
1. Exception was, that in the Recozd ſent up in the Stile Jagen la. 
of the Court ſet kozth, they do not ſay, that it was held ' 


within the Jurisdiſtion of the Court, Vide 1 Co. 51. I Inſt, 
58, 1 Rol. Abr. 533, 434. 


Holt and Cur. Where you declare in the fnferioz Court, „ 1, 
pou ought ta lay the Fai oz Cauſe of Action to have ariſen 50, 69, 96, 
thin their Jurisvi#ion ; oz if you declare, that at a Court 95» 137, 
held, ſuppoſe at Maidſtone, ſuch a Thing was done, there you 15% *** 
muſt (ay, that the Court was held within their Jurisdiſtion of 2 Lev. 87, 
the Court, but when you only ſet fozth the Stile of a Court, 23% . _ 
you need not ſhew it. Another Erro2 was, that it was not : 1a 741. 
alledged, that the Plaintiff was a Tinner; and by ſeveral 3 Salk. 2:6, 
Aas of Parliament concerning their Turisdiction, they ought! bow. Cales 


130. 


to ſhew it: And fo2 this Judgment reverſed niſi. Ld. Raym. 


211, 216. 
230, 346, 796, 1040, 836, 837, 1310, 1555. 1 Mod. Ca. in Law and Eq. 4, 77, 175, 374. 2 Mod. Ca. 
in Law and Eq. 95. 1 Wms. 476, 477. Stra. 256, 786, 794, 827, 841, 630. | 


Cole & Henry, 


RROR of a. Judgment in Ejetment in Ireland, in the Error 
Court of Queen's Bench. 1. Erro2 aſſigned was, that“ 
no Juroz's Name was entered on the Becozd. 2. That % 6 Mod. 
the Judge who tried the Cauſe, calls himſelf the Queen's alk. 260. 
Judge ; and it no where appears that the King was then 14. Raym. 
dead. Holt; (We are to take Judicial Knowledge, who +27» 
reigns over us, and whom we owe Allegiance to; and though Mod. C. in 
it be decent to take Notice of the Demiſe of the King, yet Law and Eq. 
it is not of Neceſlity. And when there is a full Jury, there [5% 27 


184, &c. 
never Sir 972. 


— _— 
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never is an Entry of their Names in a ſuperioz Court. Et 
Judic' affirm', 


Harwood & Parrot. 


Baron and ASE by Dusband and Wife, fo2 malicious indicking the 
3 Wife of a Riot. 2 Counts. Firſt, ſhewing the Plaintiff's 


1031, 1032, Mike was of good Reputation; and that the Oefendant to 
1208, 1209: leflen it, Did indict her of a Kiot, of which ſhe was acquitted, 
tr. 977 720. 2, Count was the ſame, and that the Þusband was put to 
1 Salk. 114, great Charge: As to the firſf, it was held to be no Scandal 
4 265. 0 be guilty of Treſpaſs; and as to the other, the Court in⸗ 
Comber. 312. clined, that the Þugband alone ought to have bzought the 
Vide peſt 105. Action, fo2 he alone could be put to the Charges: But they 


; "as. delivered no poſitive Opinion. 


105. 

Wood & Branford. | 
Error. RROR of a Judgment in Dower in Common Pleas, and 
88 In nullo eſt Erratum pleaded, it was aſſigned fo2 Erro?, 
113, 114, That it was againſt an Inkant who appeared by Attozney, when 
_ he ſhould have appeared by Guardian, And per Cur. Though 
Jon. 185. ft be after In nullo eſt Erratum pleaded, yet we may grant a 


1 Sid. 39. Certiorari ad informandas conſcientias, and a Oowager is a kind 
, 7.124 of a Purchaſer, 


Sc. ibid, 
Shield & Cliff. 


Miſnomer. LIFF being ſued upon a Bond, by the Name of Peter, 
1 46 he pleaded in Abatement, That he was baptized by the 


6 Mod. 115. Country. And per Cur. A Reſpondeas ouſter awarded, 

3 Salk. 238, | 

239. 2 Show. 504. Antea 38. Inſt. Leg. 5 11, Sc. Id. Raym. 118, cog, 1 Mod. Ca. in Law and 
Eq. 113, 289. Comyn41, 371. Stra. 136, 1218. | | 


2 S Haywood & Davis & al. 
Treſpaſs Reſpaſs againſt two, fo2 taking a Pail of Water out 
Ten i of the Plaintiff's Well ; Defendant pleaded in Abate- 


Common. ment, that the other Defendant and Plaintiff were Tenants 
in Common of the Ulell ; Plaintiff replies, that he was 
ſole ſeiſed, Abſque hoc, that he was Tenant in Common 
with any, and concludes to Country, And per m_— 

g | ere 


3 


* . * 
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There an Abique hoc takes in the whole Matter of the Plea, Concluſion 4% 
there he that takes a Traverſe, may concſude to the Country : Fab ire 

But where an Abſque hoc ig upon a particular Fai, which e 53. 
does not compzehend the whole Plea, there he ſhall not con- Comber. 86, 
clude to the Country, but aver. And it was agreed by all, La. Ram. 
that in the Caſe of Abſque cali cauſa, one map conclude to the 107, 337. 
Country. 


Holt; In Treſpaſs, it is no Plea in Abatement koz a De- 14. Raym. 
kendant to ſay, Ye was Tenant in Common with the Plain. 7, 335, 
tiff, becauſe he may give it in Evidence upon Not guilty ; but 871. 
here the Oefendant that was a Stranger pleads Tenancy in ** 820. 
Common in the Plaintiff with the other Defendant, and that 
he may well do. And where one pleads Tenancy in Common, Le. 261. 
92 Jointenancy in Abatement of the Writ ; and Plaintiff 2 % 39. 
pleads in Suppoꝛt of his CUrit, he ſhall conclude to the Coun- * 
try generally; fo2 it is there an Abſque hoc upon a ſpecial 
Occaſion to maintain his TUrit, and Abſque hoc there is mere- 
ly put in fo: Fozm; and is no moze, than that the other who 
is ſeiſed jointly, o2 ſeiled in Common with him, has nothing 
there. Vide Dyer 333. TUhere pou traverſe a ſpecial Point, 
you muff conclude with Averment, and not to the Country : 


But this is not a Traverſe of a ſpecial Point, And per Cur. 
Reſponſ. ultra, | 


Wittingham verſus Broderick. 


Udgment in Com. Banco, in Treſpaſs by busband and Wife, Buron and. 
fo2 taking awap their Goods, reverſed, becauſe Mike 7,75 


Antea 104. 


ought not to join. 2 Show. 255. 


Comber. 18g. 
1 Mod. Ca. in Law and Eq. W, 200, 341, 342. Ld. Raym. 224, 443, 1031, 1032, 1208, 1209. Stra. 
229, 726, 977, 1094. 


Crogate verſus Martin. 


OT concluding to the Country upon Iſſue compleatly Mate Cor- 
joined, good Cauſe of ſpectal Demurrer, Per Cur. | 


Demurrer. 
F ide ſupra. 


DA: N cle 


——— — 
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2. 2 Show. Clifton & Swezeland. 

545. 

We : E pleaded Paivilege of Common Pleas in Abatement, 
„ without concluding to Recozd. Holt; pe need not do 


1 Sall. 1. 2. 4. it, but he may leave Plaintiff Liberty to reply, and deny his 
= TI being a Perſon pzivileged there, which Platntiff can't do if 
337, 399, Defendant conclude to the Recoz2d : And his not ſaying prout 
702, 869, patet fs no good Cauſe of a general Demurrer, and upon the 
120%, 1558. Prout patet per Recordum, there ſhall go a Certiorari to certify 

the Reco2d, and if they p2oduce one and ſhew they have Pzi⸗ 


vilege, Plaintiff is eſtopped. 


8. C. 2 Salk, Clerk & Yewdall. 


649. 
8. C. Id. 


Raym. 835: [Na Quantum Meruit Plaintiff declared, That at the Requeſt 

— Be- I of the Defendant, he had done ſuch and ſuch Services ko? 

: him, and ſets them fo2th; and that in Conſtderation thereof 

the Oefendant pꝛomiſed to pay him Quantum Mereretur : Uet- 

1d. Raym. Dif pro Quer', and moved in Arreſt of Judgment, that the 

Sus 06. Conſideration being paſt, it ſhould have been Quantum Mere- 

batur o2 Memitus fuiſſet. Vide Stile 444. Aſſumpſit fo Mariners 

Wages ; and laid, that in Conſideration that B. deſerviret fn- 

ſtead of deſervivit, and Judgment arreſted upon that Exception. 

Holt; In all our Judgments the Entry is quod recuperet, 

which is a Subjunkt; and pet it is a pꝛeſent Act, and not a 

future one: Foz it would be ill to make it future; and it muſt 

Grammatical be tranflated, that he do recover, in the Pꝛeſent Tenſe. So if 

Conſtrution. Pꝛeſent of Potential oꝛ Subjunfive be the ſame with Pꝛelent 

es. of Jndicative, why ſhall not Pzeter-Jmperfe# Tenſe of both 

Moods be the ſame ? And if this had been Merebatur, pou had 

allowed it good. And the Merit is not paſt, when the Mozk 

is done, but continues till Satiskadian. And Plaintiff had 
Judgment. 


How 


22 


— 


—— .. . 
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he it 


_ | 


How & Prin. "bs 8 Salk, 
Lutw. 1294. 
N Cate; Plaintiff declared, That he was a Juſtice of 50 1. fl. 


Peace of the County of Glouceſter ; and alſo Deputy 8:2, 8:;. 
Lieutenant of the ſame County; and that he did intend to Sandal. 
ſtand Candidate fo2 Knight of the Shire of that County, to 
ſerve in the Parliament to be held at Weſtminſter the 13th of 14. Raym. 
November the ſame Pear; That the Defendant knowing the 3 0 .. 
Pꝛemiſſes, and intending to hinder him to be choſen Knight Law and Eg. 
of the Shire as afozeſaid, and alſo to diſcredit him in the 270, 283. 
Country amongſt his Neſghbours, ſpoke theſe Wozds of him, $227" 439 
Do not Vote for How, for he is a Facobite, and for bringing in 615. f 57s 
the Prince of Wales, (innuendo the pretended Prince of Wales) and 1168. 
Popery, (innuendo the Popiſh Religion) to deſtroy our Nation, 


(innuendo the Nation of England.) And that at another Time, 
viz. on ſuch a Dap in May laſt, he the Plaintiff being a 
Juſtice of Peace, and Deputy Lieutenant of the ſaid County, 
and alſo a Pꝛivy Counſello2 to her pꝛeſent Majeſtp, the De- 
fendant did ſpeak theſe Mozds of him: 1 (innuendo the Defen- 
dant) was arreſted at the Suit of the Right Honourable F. How, 
Eſq; (innuendo the Plaintiff) and it has coſt me, (innuendo the De- 
fendant) 5 J. for my Breakfaſt, and if you (innuendo the Perſon to 
whom the Words were ſpoke, whoſe Name was ſet forth) don't 
Vote for him, (innuendo the Plaintiff,) He will ſerve you ſo too. I 
know why he did it, it is becauſe I would not give my Conſent to 
bring in Popery, and the Prince of Wales, to deſtroy the Nation. 
Cerdit and 4001. Damages fo2 the Plaintiff, and after many 


Þearings in Arreſt of Judgment, Holt Ch. J. delivered the 
Opinion of the Court. | 


JT and my Brothers have conſidered of, this Declaration, Opin Curie. 
and we never ſpoke of it together till now: and yet we all 

happen to be unanimous in Opinion, that both theſe Wo2ds 

ate afionable: As to the firſt Mozds, it may be fit to explain 

the Meaning of them; and we do take it, that the true 

Senſe of them, as they were ſpoken was: That by them Pz. 

How was charged to be a Jacobite, and that he had a Deſign | 
and a fozmed Reſolution to bzing in the pꝛetended Paince 0 
2 Miley and Popery, to the Deſtruiton of this Nation of | li 
england. 50 | 


1 


8 


* 
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Obj. This is no dire Charge; and that of bzinging in Po: 
pery is uncertain; fo2 it is not (aid, where it is to be bzotught 
in. But thele Mozds being ſpoke with reſpet to an Engliſh- 
man, it muſt neceſſarily be underſtood, that he was fo? bzing⸗ 
ing of ir into England, the Mozds being ſpoken here, by one 
Engliſhman of another. 


And it muſt be neceſſarily underſfood that they are both 


Engliſhmen, fo2 every Man in England, prima facie, is to be 


underſtood to be of Engliſh Birth, till contrary appear. And 
fo2 Authozities here, he quoted 5 Co. Caudrey's Caſe, upon the 
Statute of 2 Eliz. fntitling her to iſſue Commiſſions to her 
natural bozn Subjefs to have Cccleſiaſtical Conuſance ; and 
the Objection was there taken to the ſpecial Uerdi#, that it 
was not found the Commiſtioners were natural bozn Subjeits : 
And the Anſwer to that was, That cvery one in Commiſſion 
by the Queen, ſhall be intended to be a natural bozn Subject, 
till the contary appears; and here it would be a very fozcign 
Intendment, to intend one that ſtands fo2 Parliament Man 
to be a Fozeigner, oz a Juſtice ok Peace to be ſo, till contrary 


Then if it be taken, that he was an Esogliſhman here 
in England, of whom it is ſaid by an Engliſhman here in 
England, that he fs fo2 bzinging in Poperp; it muſt be ne- 
ciſſarily intended, that it was here in England, eſpecially 


when it is laid in the Mozds, to be to the Deſtruitfon of 


our Nation: So that the Wozds meant, That J. How, was 
fo; bzinging in Popery into England, ta the Deſtrufion of 
England. Beſides, if the Mozds could have Reference to 
the bringing in of Popery into any other Nation, it ought to 
be ſhewed on the Defendant's Side; and if that bad been 
done, the Uerdi# muſt have been fo2 the Defendant t Foz if. 
the Defendant had been a Scotchman oz a Dutchman, and 
that had appeared upon the Trial to the Jury in Evidence, 
they muſt have given their Uerdit fo2 the Defendant ; but, 
prima facie, being ſpoken of and by an Engliſhman, ft ſhall 
be intended inte England. And this appears upon the 
Conſideration of Cromwell's Caſe, fn 4 Co. To ſay a Man 
is a Murderer abſtratedly is aitonable; but if the pꝛece⸗ 
dent Diſcourſe will alter the Stgnification which the Mozds 
prima facie bear, the Defendant upon Action bzought muſt 
ſhew it; as in an Action bzought fo2 ſaying the * 
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is a Murderer, the Defendant pleads Not guilty, and it is 
p20ved he ſaid it, he may ſhew that the pꝛecedent Diſconrſe 
was about Hunting: And that the Plaintiff ſaid ta the 
Defendant, he had killed ſo many Þares, upon which the 
Defendant laid to the Plaintiff, he was a Purderer; that 
alters the Signification of the Mozds, and turns the Uervit 
fo2 the Defendant, So here, if there were a Communication 
concerning another Country, with anothee Man than an 
Engliſhman, that had altered the Caſe, and the Defendant 
muſt have been acquitted 2: But without ſuch Mitigation, it 
muſt neceſſarily be intended, that he meant the Plaintiff to be 
a Perſon fo2 bzinging Popery into England. 


As to the P2ince of Wales, who is meant by that? Pou ob⸗ 


jet, we can't take Notice of a Pꝛince of Wales, fo2 there is 
no ſuch Perſon in Rerum Natura. 


Anſw. At the Time of ſpeaking thoſe TWozds, the Law of 
England takes Notice of a pꝛetended P?2ince of Wales, as ap⸗ 
pears by the Statute of 8 & 9 W. 3. So that there was a 
Perſon, of whom the Law took Notice, living, and p2etended 
to be Pꝛince of Wales; and why is he called pꝛetended Pꝛince 
of Wales, but becauſe he himſelf and others take Notice of 
him as ſuch, and pꝛetend him to be ſo ? 


And he compared it to the Caſe of a Baſtard, ſuppoſed to be 
the Son of ſuch a Father; in Law he is not his Son; but 
when he has the Reputation and Pzetence of being his Son, 
that Pꝛetence is enough to give the Law (ſuch Notice of him, 
as to enable him to purchaſe by that Name : Therefoze it is 
plain as can be, that J. Howe is by theſe Mozds charged with 
a Deſign, to bzing in the Pzince. of Wales and Popery into 
England, ta the Deſtrution of it. | 


Then this being the natural Senſe of the Mozds, the 
Nueſtion is, whether the Mozds be ationable ? J am not fo2 
declaring my Opinion what the Law ſhould be, in Caſe the 
Moꝛds had been ſpoken of a pzivate Man, becauſe it is going 
further than we need; and to pejudice a Point, that is not 
now in Mueſtion, but may come in Queſtfon ; and therekoze 
fo2 myſelf, J give this Opinton only upon Account of the 


Perſon of whom they are ſpoke, as it appears on the Decla- 
ration. 
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It appears in the firſt Mozds, That he was a Juſtice of 
Peace in the County; and likewiſe a Deputy Lieutenant: 
And an Afton lies againſt a Perſon, koz Wozds ſpoke of one 
in an Office, upon two Accounts. 


Firſt, To charge one in an Dffice under the late King, oz 
pꝛeſent Queen, with ſuch ill Pꝛinciples, that are of ſuch a 
Nature that they make him unfit to bear that Dffice 02 Em- 
ployment, is attonable : Foz if he had ſuch Thoughts to bzing 
in the pꝛetended Prince of Wales oz Popery into this King- 
dom, it is fit he ſhould be removed from that Truſt : Then 
he as Juſtice of Peace, ought to puniſh Popery, to pꝛoclaim 
thoſe that will not come to Church, to try and commit them: 
Sure then, one that is fo2 introducing Popery, ought not to 
be intruſſed with an Office, the Duty whereof is to puniſh and 
ſuppꝛels it. 


Sccondly, De is Deputy Lieutenant, and as ſuch he has 


Power to defend the Government of the County againſt all 
Pꝛetenders; and his being of (ich Piinciples, as he is 
hereby charged with, makes him obnoxious to the eſtabliſhed 
Government ; and not to be truſted by it, in a Poſt that is 
fo2 Dekence of that Government, that he is faid to be ſo 
averſe to; when it may be fo2 the Advantage of the Govern- 
ment to continue him in it, and a Dilreputation to him ta 
be turned out of it upon Suſpicion. 3 Lev. 50. The Caſe of 
Sir William Clarges in the Common Pleas. Je ſet forth, that 
he was a Juſtice of Peace, Deputy Lieutenant of ſuch a 
County, and likewiſe at the Time of ſpeaking the TWo2ds, 
that he intended to ſtand Candidate koz a Bozough, to be 
Burgeſs in Parliament: And that the Defendant ſaid of him, 
that he was a Papiſt; he is not charged with any Ack of Po⸗ 
pery, but only that he was a Papiſt; and that only ſhews 
what his Pzinciple and Aﬀeitton is: Pet being ſpoke of one 
in Office of Truſt, the whole Court of Common Pleas held, 
that they were atſonable, fo2 the very being a Papiſt is good 
Cauſe to remove him out of his Place; and that Caſe did 
not reſt ſingly upon that Reſolution : But a TUrit of Erro2 
was bought of it into this Court, and here the Judgment 
below was affirmed. Vide the ſame Caſe in Raymond, 


In 
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In the next Place, if theſe TWozds be well conſidered, they 
are ſtill moze ſcandalous, fo2 they don't only charge him with 
having ill Painciples, but likewiſe with having kozmed a De- 
ſign to put thoſe ill Pzinciples in Execution, by bzinging in 
Popery and the Pzince of Wales, even to the Oeſtruition of the 
Nation: Then if he has ſuch a kozmed Deſign, that is a very 
great Crime; and the Caſe in Lev. is a very ſtrong Caſe koꝛ 
me, and fo is 3 Co. 191. 1 Lev. 335. Sir William Waldegrave's 
Cale, and both the faid Books agree in the Repo2t of that 
Cale : He declared that he was a Juſtice of Peace, Deputy 
Lieutenant of the County, and a Captain of the Queen's 
Ouards; and that the Defendant having Diſcourſe of him 
with ſuch an one, his Servant, he ſaid, thou ſerveſt no true 
Subject, without accuſing him with any particular A#, but only 
generally, that he was not a true Subjeck: And adjudged, that 
being {poke of one in that high Station, they were aiionable, 
and that Caſe has not been yet queſtioned, but on the con- 
trary, was quoted fo2 good Law in Yelv. 104, 202. Afton 
bzought by a p2ivate Perſon fo? ſaying, he was not a true Sub- 
ject, and held it would not lie fo2 a pꝛivate Perſon. 


The Defendant's Malice in ſpeaking theſe Mozds, is pretty | 
full upon this Conſideration t 1. They were ſpoke when the 
Þlaintift had a Deſign to ſtand fo2 Parliament Man; and that 
the Defendant knew, and the Mozds were with Delign to | 
hinder his Eleckion, don't Vote for Howe, &c. TUhy ? Becaule 
he is ſo and ſo p2incipled, and ſo and ſo reſolved to put thoſe 
Piinciples in Execution: They were ſpoke on Purpole, and 
that is a great Indication of Malice; and he deſigned Credit 
ould be given to his Wo2ds, 
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Obj. May be he deſigned to bzing in Popery, and the Punce 
of Wales, by At of Parliament. 


— <p — 2 
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Anſw. That is a very ſtrange way of introducing it in 
a Pꝛoteſtant Country: But ſuppoſe we ſhould intend it 
here; Are theſe Perſons fit to be entruſted in a P2oteſtant 
Government, oz to be choſe Members of their Parliament, | 
that would be fo2 making a Law to ſubvert the Govern- | 
ment and aur Religion; and to ſet up a Pietender to the | 
Prejudice of the Title of the Queen? And is not that Oc⸗ 
caſion to remove him? And even in that Senſe, the Wo2ds 
would be highly ſcandalous, and it would be Time . 
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2 Salk. 659. 


move him out of an Employment, which gives him ſuch Credit 
in the Country. 


Obj. Me is not charged with any Act done: This is anſwered 
befoze, in the Caſe of Sir Walter Clarges, and alſo that of 
Sir William Waldegrave; and to make Mozds ſcandalous, it 
is not neceſſary to charge one with an Act; but it is enough ta 
charge him with having an ill Deſign, and ill Pzinciple : And 
fo2 that, ſee 1 Brownl. 5. the Defendant ſaid of the Plaintiff 
being an Attozney, he is a very good Attorney, but he will plead 
on both Sides; he does not ſay, that he ever has done it, only 
(he will,) and held they were af#ionable, becauſe it ſhews he 
was of a knaviſh and cozrupt Inclination. Another Caſe is 
15 Car. t, 1 Rol. Abr. 86. Ellis verſus Hunt. March's Rol. 1. 
In Aﬀton the Plaintiff ſet fozth, that he was a Journepman⸗ 
Shoemaker, and a Cutter of Leather; and that the Defen- 
vant ſaid of him to his aſter, You keep ſuch a one, who will 
cut you out of Doors; and the Mods, cutting out of Doozs, 
were taken in the Senſe, that he would undo him; and _ 
the Plaintiff is not charged with doing any Ac, but only that 
he would do it, and yet the Mozds were judged ackionable, 
becauſe of his ill Jntent. | | 


Obj. This Office of Juſtice of Peace, oz of Deputy Lieu⸗ 
tenant, are not Offices of any Pꝛoſit; therefoze being turned 
out of ſuch Employment, is no Loſs to him; and the Caſe 
of Majoz Bill was quoted, You a Juſtice of Peace? you will 
make ſuch another Juſtice of the Peace as Major Bill, who is a 
Blockhead, an Aſs, a Coxcomb, and a Buffle-headed Juſtice, And 
judged that an Action did not lie fo2 theſe Mozds, becauſe he 
was not accuſed of any Cozruption in his Employment, 02 
any ill Deſign oz Pꝛinciple; fo2 it was not his Fault that he 
was a Blockhead, &c. Foz he can't be otherwiſe than his 


Mater has made him; but if he had been a wiſe Man, and 


had wicked Pꝛinciples charged upon him, when he has not 
them, an Action would have lain; fo2 though a Ban can't be 
wiſer, yet he may be honeſter. Ik a Man be in a Place of 
J22ofit, and he be accuſed of Jnſufficiency, he ſhall have Re- 
medy by Action: But if he be only in a Place of Ponour, he 
ſhall not have Action fo2 Mozds of Jnſufficiency ; but even 
there, if he be accuſed of ill P2inciples, and ill affected to the 
Government, he ſhall have an Action. 


3 And 
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And the Scandal in the pꝛeſent Caſe goes farther, fo2 it 
muſt be ſuppoſed, the Defendant deſigned to be believed, when 
he ſpoke theſe Mozds, becauſe he uſed this Argument to hin⸗ 
der others from voting fo2 the Plaintiff, fo2 he that hears 
him, muſt believe that he has detefed this either from ſome 
Speech oz ſome Aft done by him the Plaintifk; ko: no Man is 
ſuppoſed to know the Deſign oz Purpoſe of another, but 
from his Mozds oz At, and therefoze, when one ſays poſi- 
tively that A. is fo2 ſuch a Thing, he muſt take upon himſelf, 
that he has deteited (ſome Act oz CTlozd of him, that gives him 
good Reaſon ta make this Inkerence. And it is the moſt rea- 
ſonable Thing in the TWozld, to adjudge ſuch Wo2ds to be 
aitionable ; fo2 they that are in publick Employment, would 
find it impoſſible to at with Temper, if the Law did not give 
them Remedy: Foz if the Oefendant had not been bzought to 
an Account fo2 thoſe Wozds, what would become of Mz. How? 
Fo? it would be pzeached up in all the Country, and there 


would be no way to hinder it, it would at laſt run to common 


Fame, and that alone is good Cauſe to hinder a Man's being 
employed ; fo2 no Pan that is under an ill Fame, ought to be 
truſted with a Place oz Employment of Truſt, and then no 
Man could ſafely be in his Place. The ſecond TUo2ds are 
attonable fo2 the ſame Reaſon bekoze given; and though it be 


objefted, that the ſecond TUo2ds, at leaſt the latter Part of 
them are Nonſenſe, He arreſted me for not conſenting with him 


to bring in Popery and the Prince of Wales ; fo none can be ar- 
reſted fo2 not conſenting to ſuch a Thing. Anſwer; The not 
doing of it can't be the Cauſe o2 Foundation of the Acton, but 


it may be the Motive why he was arreſted, Jud. pro Quer. per Jadgment. , 


tot, Cur, Et poſtea affirm. ind. in Domo Procerum. 


Harrow's Cale. 


IBEL fn Spiritual Court fo2 Subſtrafion ok Tithes, fo? Prohibition 
Ithes for 


p 5 Agiſtment. 
were Inhabitants of that Pariſh, and tze other Tithes were 2 3 


better koz the Agiſtment of Cattle there; and this Matter P 655. 
they alſo ſuggeſted foz a P2ohibition ; but in their Decla- 


Agiſtment of Cattle: They pleaded below that they 


piers. 
F f Per 


. Raym. 
- 220,587,130, 
ration upon a Pꝛohibition, they alledged they were @ccu 137,835,991, 
1172, 1211. | | 
Gilb.Bq Rep. 1 
230, Cc. . 4 


lt. dl. 
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Variance be Per Cur, The Declaration ought not to vary from the Sug⸗ 

eveen we  Neſtion, and ik you do not declare purſuant to Suggeſtion, 

34:2. Conſultation ought to go; fo2 if you diſcontinue your Pꝛohi⸗ 

tion. bition, it ſhall go of Courſe; and the Reaſon why agiſted 
Cattle ſhall not pay Tithes, is, becauſe the other Tithes of 
the ſame Pariſh are the better fo2 the Agiſtment there. And 
Holt ſain, Jf you have an Þouſe in one Pariſh and live there, 
you muſt not pay Agiſtment fo2 d2y Cattle there. But if you 
be not a Þouſe-keeper there, you muſt pay Tithes fo2 Agiſt- 
ment. And here the Court would give them Leave to diſcon- 
tinue paying Coſts, and pꝛap another P2ohibition.. And if 
there be Cattle of Plough agiſted in another Pariſh, they muſt 
pay Tithes there where they agiſt, becauſe they are not Cattle 
of Plough there. 


Pauper. Per Cur. Tf a Pauper be nonſuit, there ſhall be Coſts taxed, 
YiderSid.261- and he ſhall not after go on without paying the Coſts, oz ſhew: 


Hs Om. ing accozding to the Act of Parliament that he was whipped. 


219. 
| Fits G. 161. 1 Mod. Ca. in Law and Eq. 344. 3 Wms. 258. Stra. 420, 878, 891, 983, 1041, 1121, 
1215. 


Pie % Le Sage fee. 
Principal, In- FT ER Judgment in Debt upon Bond, the Court will 
— 4 — not make a Rule upon a Plaintiff to take his P2incipal, 


Vide pot 140, Intereſt and Coſts; and they held in ſuch Caſe, the Plaintiff 


3 4 ought to have his full Coſts out ok the Penalty, 


Stra. 1027, 
787, 890, 
957. 638. Domina * 8 Lee. 


cution not might be charged with an Excommunicato _ Þere 
chargeable was an Excom. cap. taken out of Chancery, and a Non eſt in- 


da Cy, ventus retoꝛned; and it was urged, That it was to no Purpoſe 
2 to take out another, when he is actually in Cuſtody of the 
848, 7 Dfficer ok the Court; and it was compared to the Caſe of one 
Str. 413, 873, in Cuſtody upon meſne Pꝛoceſs at the Suit of A. he ſhall 
1245. be charged in Execution at the Suit ok B. But it was 
anſwered of the other Side, That there was a vaſt Dif: 
kerence; fo2 the Capias upon a Judgment is, Ita quod Habeas 
Corpus ejus here at the Retozn of the Uirit, and there in a 
Wn the Court is poſſefted of him, becauſe there the J20- 


3 ceſs 


Term. S. Mich. 1 Annz in B. R. III 


ceſs is to bzing him in hither : But upon an Excom. cap. ta 
the Sheriff, the Sheriff is not to bzing him hither, but to 
keep him in Gaol, and he is not to bzing him hither but upon 
Habeas Corpus; and how can the Court lay hold on one that 
has no Day in Court, and is not befoze it? And the Court 
asked, if the Statute of 5 Eliz. had not been, what Remedy 
they had? And it was agreed, there was none fn that Caſe, 
but the Statute has made this Difference, fo2 it makes the 
Poceſs iſſuable in this Court, and retoznable here; but does 
not oder the Sheriff to bung the Party in, but to take him 
and keep him. Holt agreed, Jf he were taken by Excom. cap. 
firſt, and bzought up here by Habeas Corpus to anſwer an Action 
in this Court, then he ſhould be turned over to the Marſhal, 
charged with Excom. cap. But here there is a Pꝛoceſs out of 
this Court, which gives him a Day here, which the Excom. 
cap. does not; and the Reaſon of that is, becauſe he cannot be 


in two ſeveral Pꝛiſons at once: But here they would not help, 
but conſider till next Term. 


Holt; If a Man be arreſted at the Suit of A. and while he warrant of 
fs under Confinement of the Bailiff, he give a Warrant of no 
attoꝛney to confeſs a Judgment, ik there be no Attozney by, it % 1 
is always taken to be by Dureſs. But when one is in Gaol a 5 Mod. 144. 
good while, and then another that is his Creditoz, 02 ſuppoſed 3 ag foe 
to be ſo, comes to him, and he voluntarily without any Com: 355, 797, 
pulſion does confeſs a Judgment to him, that Judgment (hall 850. 
ſtand though there be no Attozney, And if one be impiſoned 
fn the King's Bench, and confeſs Judgment oz Aﬀion to ano- 
ther, it ſhall be good; as ik the Declaration be delivered to 
one in Cuftody of the Parſhal, and he confeſſes the Action and 
gives Judgment, though there be no Attozney by, it ſhall 
tand. 


Taylor & Griffith. 


138 of Fozcible Entry and Detalner, concluded con- Fo'y fore 
tra Pacem of the late King and pꝛeſent Queen, the Entry 2% 123. 138. 
being in King William's Time, and Detainer in the Queen's 4. Raym. | 
Time. Per Holt; The Concluſion is very impꝛoper, but there *'© 

are too many that way to reverſe them all. But it was 

quaſhed upon the Objeition, That it did not appear what 

Eſtate the Party had, whether Freehold, fo2 Pears, 02 at Will, 

and fo the Court could not tell what Execution nut: 


n 
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eh 123-133 but if the Eſtate were let out, perhaps the Poſſeſſion ſhould be 


Action by 
Principal of 
Furnivals- 
Inn. 

Caſ. temp. 
W. 3. 413, 
414. 

Ld. Raym. 
596, 79, 80, 
127, 775» 
952, 1134. 
1535. 


2 Wms. 511. 


Corporation. 


reſtozed to one, and the Freehold to another: And here beſides 
it was not ſaid, That there was a ODiſſeiſin of him that had 
the Freehold, and it was quaſhed, 


Thimblethorp & Hardeſty. 


HE brought an Aﬀion as Pzincipal of Furnivals-Inn, and 
declared upon an Inſimul computaſſet with him fo2 ſeveral 
Sums of Monep due to him and the Sentozs of the Society. 
Ind after Gerdic it was moved in Arreſt of Judgment, that 
it can't be his Debt upon this Pꝛomiſe; fo2 by his Declara- 
tion, the ſeveral Sums are laid to have been due to him and 
the Sentozs of the Society, and the Pꝛomile whether erp2eſſen 
02 implied, yet till it muſt be a Pꝛomiſe to them whole Debt 
it was; therekoze they all ought to join fn the Adion. Pere it 
was agreed, Churchwardens might bzing an Action in their 
ame fo2 the Debt of the Pariſh, fo2 they are a Cozpoza⸗ 
tion; but here the Plaintiff is none: And the P2incipal and 
Ancients ought to join, not as Pꝛincipal and Ancients, but 
as they are natural Perſons, Ik an Account be made with 
the Dean of Weſtminſter, foy Poney due to the Dean and 
Chapter of Weſtminſter, this is an Account with the Dean 
and Chapter, and the Action muſt be bꝛought in their Mame; 
that is, in their politick Mame. Ik Plaintiff be Truſtee fo2 
the Society of this Houſe, he may ſue in his own Name. 
And per Cur. A pꝛomiſe to one here, is a Pꝛomiſe to all, and 
all of them muſt join in an Aﬀton b2onght upon that Pꝛomile. 
even upon an actual Pꝛomiſe. And the Debt upon the Ac- 
count ſtated, ariſes to ſo many particular Perſons, and they 
all ought to join in the Aﬀton; and though the Oefendant be 
one of them, yet the 12omiſe is to all the Reſt, excluding 
himſelf; and all the Reſt are Jointenants againſt bim; and a 
Note made to one of the Society by another of them, is a 
Note to all ercept him that gives it. As if there be twenty 
Partners, and one of them covenant with all the Reſt, he is 


in that Reſpeit ſeveral from them all, and they all joint againſt 


him; and Judgment arreſted per tot. "Cur. 


How 


- 


— 
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How & Granville. 


PE Cur. After Alignment of Batl-Bond, if the Defen- vw 
dant put in the ſame Bail that were put in to the Sheriff, Ld. Raym. 

Plaintiff may except againf them; ſecos if he has not take! lag ler. 
an Alignment; fo2 then upon Action bzought againſt the Bail, ;. 
they are not held to bail, | | | 


| New Trial denied after Uiew, there being Evidence of both ; 
Sides. 2 Salk. 645, 646, 647, 649, 653. Nr fd 


Vide 1 Salk. 
273. 6 Mod. 22, 222, 242. Stra. 1105, 1142. 


Dr. Watſon's Caſe. Vide antea 56, &c. t Salk, 350, 


R. Watſon was bzought up, and pꝛaped to be diſcharged L. Cap. 
fo2 the Fault in the Urit. Holt; The Caſe of the 
King and Fowler was thꝛoughly conſidered, not only as to the % aww. 56 
Pꝛoceſs with Penalty, but alſo, whether it was not neceſſary, 062, 82;&c. 
fince the Court is to award future Pꝛoceſs, to know the s. 
Cauſe of Excommunication in the CUrit ? And we then thought 
it was lo neceſſary fo2 this Beaſon, becauſe the Chancery 
now have no Power on the Writ ; but that Power they had, 
is by the Statute of 5 Eliz. given to this Court; Therefoze, 
ſince this Court is to award Py2oceſs, they muſt know that it 
is Matter of Eccleſiaſtical Conuſance; and there is no 
other way fo2 them to know that, but by its appearing on the 
Wirit : Foz Chancery can't relieve in the Caſe, becauſe the 
CUrit is in this Court: If the Cauſe of Excommuntcation 
be not ſufficient, the Party has no Remedy but in this Court; 
therefoze the Statute by neceſſary Conſequence of Law, has 
made this Court Judges of the Writ of Significavit. And fo 0 | 
the very Statute does intimate, when it ſays, That in Caſe a 
it be one of the nine Cauſes, we ſhall award P2oceſs with 
Penalty: And how can we do that, if the Cauſe don't appear 
upon the Crit, and that from the G20unds that he went upon 
in the Judgment ? 


Powell; The Fozm of the Writ was general befoze, but 
ſince the Statute of 9 C. the Pzoceſs is altered; and ſure | 
the Court muſt know whether you have Jurfsdifion below, A 
as befoze this Statute, they muſt have ſatisfied the Chan- [7 
cery ; and after the Writ is once here, the Chancery has no | | 

G g moze if 


Ng — — 


118 Term. S. Mich. 1 Annæ in B. R. 


moze Jurisdidion. And Eyre ſaid, the Chancery took it they 
had Jurisdiction fill, fo2 they had quaſh'd an Excom. Cap. there 
that very Bozning, which Holt ſaid, they could not do by 
Law; and Dz. Watſon was diſcharged, and as many Writs 
as were retozn'd were quaſh'd. 


A... Mandamus moved fo2 to ſwear in a Chirurgeon to an Poſpi⸗ 
83. © tal. Holt aſd, It could not be, fo2 he was but a pꝛivate Ser- 
Pejt 140, 143. vant; and it was agreed, a Mandamus had gone to (wear a 
S 980 Sexton : The Rule was foz them to ſhew Cauſe, 

1192, 881. | 

Habeas Cor Habeas Corpus can't be after Judgment. 


Pts. 
1 Salk. 352. Fitz. G. 111, 266. Stra. 536. 


Dire, It one dillrain again fo2 the lame Rent, the Remedy is 
Sa. „ry, Recaption; and if the Sheriff refuſe a Replevin, an Aﬀton lies 
851, 1040, Againſt him. | 

1272. 

Execution of dpon Motion of Trigg againſt the Sheriff of Kent, Holt ſaid, 
Goods. If a Sheriff retozn Goods levied to ſuch a Aalue, he muſt an- 
I 315- {wer fo2 Goods to that Galue, and Plaintiff may have a Ven- 
252, 346, ditioni exponas; and if he will not ſell them, then the way is to 
432, 674, have a Diſtringas to the Cozoner; and that is the right Method 
71% 725 to lay him by the Heels till he has ſold; and ſure Debt will lie 


106. againſt him after ſuch a Ketoꝛn, and a Venditioni exponas. 


2 Vern. 239. 
Venditioni exponas. 2 Saund. 47, 344, &c. 3 Salk. 149. 


Adminiſtra- Adminiſtratoꝛ ſhall pay Coſts fo2 not going on to Trial, 


tor. Colts. 
Antea 98. Comyns 162. 1 Mod. Ca. in Law and Eq. 108. Ld. Raym. 437, 865, 1413. 


Curt. 'Tis unulual to ſend a Certiorari (to Judges of Aſſize) 


_ Gaol-Delivery, &c. without a ſpecial Caule. 


150, 151. 3 Salk. 78. 2 Hawk. 287. Stra. 549, 717, 583, 1049, 1068, 1202, 1228, 


Domina Regina verſus Sewel, alias Beaus, at Niſi Prius, 


Koda. coram Holt in Com' Midd'. 
18021 294, | NEfendant indifted fo2 Uiſury, in taking 91. fo2 the Ale 
3 10 ok 45 1. fo2 a Pear, contra formam Statuti. The 


2 Mod. 35. Caſe was, the Defendant lent the P2oſecuto2 451. upon a 
3 Mod. 35. Pledge of Jewels, and it was agreed to pay the ſaid Inte⸗ 
Comber. 92, reſt , after, the P2oſecuto2 gave his Bond fo2 the ſame Mo- 


126, 133. 
2 Salk. 680. ney, 


Notiee ok In Ejetment, ik the Defendant has not regular Notice ok 


Fjectment. Trial, the way is not to confeſs Leaſe, Entry, and Duſter, 
Pe 150. but to oppoſe Judgment againſt the caſual Ejeto2, 


2 


Term. S. Mich. 1 Anne in B. R. | 119 


ney, and the Bond not being diſcharged, the Pzoſecuto2 was 
p20duced as an Evidence, and ſwozn by Holt de bene eſſe, as 

he (aid; and he ſaid, it was a Mueſtion, whether the new 

Bond were void 02 not? And he put this Caſe: A Man « Saund. 294, 
makes an ulurious Contract, and gives him unlawful Intereſt, 295: 

and agrees to give him a Bond koz the Pzincipal ; and after, 3145 "4 
by a ſubſequent Agreement, gives a Bond fo2 the Sum lent 2 Salk. 680, 
to J. S. to whom the Lender owes ſo much, in Satisfation S. 

of his Debt; this Bond is not voldable by the Statute. It 12 
a Man lend Money fo? the legal Jntereſt, and after a ſubſe- 1 Show. 8. 
quent Agreement is made koz moze Intereſt, which is Uſury, * es. 319. 


that will not avoid the firſt Contrack. Vide 2 Mod. & 1 Saund. a E. 5 


ere Holt declared fo2 Law, that where a Pan is in Evidence. 
tereſted in the Conſequence of that which he ſwears koz; if it Note. 
be ſo, the doing of the Ac, which he is now Evidence to in- 15 
validate oz let aſide,, was a Means to obtain his Liberty from 35. 09m 
Impziſonment, oz an Exemption from Co2pozal Puniſhment ; 730, 731, 
he ſhall be a Witneſs, as in the Caſe of Dareſs, though it be 733 74+ 
to ſet aſide his own Bond; yet it being given ts obtain his 377, 733; 
Liberty, he ſhall be a TUitneſs alſo, where the Mature of the 1008, 1106, 
Thing allows him no other Evidence: As if a Woman give d. C in 
a Note 02 Bond to a Man, to p2ocure her the Love of J. S. by Law and Eg. 
ſome Spell oz: Charm; in an Jaditment fo2 the Cheat, — 
though it tend to avoid the Mote, yet che ſhall be a Witneſs. 122,5, 
Note; Here it could not be given in Evidence, that the De- 633, 1043, 
fendant was a common Uſurer, becauſe he could not be ready 


to give an Anſwer to that Matter. 


Term, 


Term. S. Hark, 


Anno 1 Annæ. In Banco Reginæ. 


> 
1 hs 
— — — — 
- 6 


Coram Holt, Chief Juſtice, 
Powell,} 


8 Juſtices : An. Dom. 1702. 


Gould, 


1 


— is affirmed upon Writ of Erroz here, and a new TUrit of 
Vide poſt 140, ) Etro! brought in Parliament, Broderick moved fo2 a Su- 
and the _— perſedeas of the Erecution without putting in Bail; fo2 befo2e 
mere cite the Statute in that Behalf, the Allowance of a Writ of Erroꝛ 
129, 199, Was fn itſelf a Superſedeas. And this Caſe he laid was neither 
* -11> within the Mozds oz Intent of the Statute; fo2 when the 
1 Salk, 321. Judgment of the Common Pleas is affirmed here, there is no 
3 Salk. 133. new Judgment given here fo2 the Debt, but only the kozmer 
. 13% Judgment affirmed ; and if this Judgment ſhould be affirmed 
Ld. Raym. befo2e the Lozds, they do not award Execution there, but 
47, 495, 16, command this Court to do it, and then the Plaintiff will have 
97,95, 1295: the ſame Advantage as he would have had, if the Judgment 


had not been bekoze the Lozds. 


Error in Par- | FEY in Debt upon a Bond in the Common Pleas, 


Opinion. And Holt C. J. ſaid, the Reconntzance entered into upon 
the Allowance of the TUrit of Erro2 in the Common Pleas, 
goes only to that Writ of Erroz that is then bzought ; and 5 


3 


* 
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is true, if the Judgment affirmed here be reverſed by the 
Lozds, it will diſcharge that Recogntzance : But in Caſe it 
be affirmed, here is a Oelap of Execution, and Coſts that the 
Plaintiff is put to, and the Recogntzance of the Common 
Pleas Does not reach them. Ik the Court ſhould erroneoufiy 
affirm the Judgment in the Common Pleas, not only the 
Judgment of Aſfirmation given by this Court, but likewiſe 
the oziginal Judgment of the Common Pleas would be re— 
verſed by the Lozds. And this being within the Moꝛds of 
the Statute to entitle the Plaintiff below to Bail upon its 
Removal up hither, when it is affirmed here, and a Writ of 
Erro2 is bzought befoze the Lozds, that Urit of Erroz is 
not only of the Judgment of Affirmation given here, but Error where 
likewiſe of the Judgment given below; and the Security given ee. 
is that which makes the Superſedeas of the Writ of Erro2 ; fo? 206, 229, 
that Statute takes off the Superſedeas, if Security be not put 325, 456. 
in; and there is no moze Reaſon to give Security upon the 
firſt Judgment than on the ſecond ; and how can we take No- 
tice that there is a Recognizance entered into in the Common 
Pleas, upon the firſt TUrit of Erro2 bꝛought? Foz ſuppoſe it 
be not ſo, How ſhall we diſcover it? And we are not to p2e- 
ſume it; fo2 it is not the Duty of the Court to compel a Se- 
curity, but what they are to do, is to award Execution if it 
be not done; but the not putting in Bail, does not hinder 
the Pꝛogreſs of rhe CUrit of Erroz, but it was only to hinder 
Delay of Execution; and ik there be no Pꝛecedents in this 
Point, the Reaſon is, becauſe of the Rarity of the Caſe. And 
the whole Court inclined, That it was not a Superſedeas with- 
out Bail, but upon the Impoztunity of Broderick, gave Leave 
to ſpeak to it again, 


* S. C. Antea 71. 
Gr AVenor S Fenwick. Poſt 156. F 


1 Salk. 258. 


X Fridavits to put off a Trial at Bar, ſet down fo2 the Tn. 
firſt Tueſday in Term, upon Account of the Witneſſes » Mod. Ca. in 
being not likely to be there, denied; fo2 that it was not 433. 2, 
ſwo2n Endeavours had been uſed in ſuch convenient Time to : was. 11). 
have them, that without an unkozeleen Accident they would be Stra. 691. 


at the Trial at the ſet Time. D 
Page came to the Bar, to ſhew Cauſe againſt a Pꝛohlbltion Torch te 


pairs and 


to a Sult in the Eccleſiaſtical Court of Ely, fo; a Church-rate, Rate. 


koz repairing of the n Church Dꝛnaments. The ne 6 


Suit ““ 


— SS "oor 
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Church Re- Suit did ſet forth, the Church was out of Ucpair, &c. and 
park, St 69, fl 17 't at a Meeting of the Pariſhioners, a Kate was made by a 
70. SEajozity of them, that the Plaintiff fo: Pohibition was an 
2 2 on J nhabitant, and rated ſo much. The Suggeſtion was, That 
1 28 ſeiſed in Fee of the Banoz of Dale within the Parish; 
1 Mod. 236. that he, and all thoſe whoſe Eſtate he has in it, Time out of 
: , Bind uſed to repair an Ille in the Barich. Church, and in 

5. Cc. „ Conſideration thereof, were diſcharged ok all Kates fo2 Re- 
Comber. 132, Pairing the whole Chutch, and that the Defendant is Tenant 


14. Rn. Of Part of the Yanoz, 


EL 1. Exception, That the Libel is fo2 Repair of Church and 
Church⸗Oznaments, and the Pꝛelcription goes only to the 
Repair of the Church. 


2. The Tendering of ſuch a Plea below and Refuſal of 


N Cauſe of Pꝛohibition, but rather of — Vide 
1 DU 


The Pielcription is, That all the Tenants of the 
ano? were Diſcharged, and he makes buntel Tenant of 
Part. 


Opinion. Holt; Tho' a Man Time out of Mind repair a Chapel, yet 

Alea 09,70: ff it be not a Pꝛedial Chapel, having Chapel-Wardens be⸗ 
longing to it, yet it is not Reaſon to cxempt from a Church- 
Rate to repair; and here if he repairs leſs than his Pꝛopoz⸗ 
tion amounts to, it may be a Mueſtion, ik it ought to dif: 
charge him? But if he repairs moze, oz as much, it will be 
good: But this is not Matter to be determined upon Motion. 
As to the firſt Exception, if vou Have not diſtinguiſh'd how 
much is demanded fo2 Oznament, you have not libelled right; 
and Pꝛohibition if it goes at all, muſt go fo2 all. As to the 
third Exception, Jf the Tenant of the whole Manoꝛ has ſuch 
an Exemption, Tenant in Part ſhall have it in P2opo2tion. 
And Rule abſolute and declare fo2thwith ; fo2 in P2ohibition, 
we may oder the Declaration to be delivered as we pleaſe fn 
Point of Time. 


Domina 
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Domina Regina & Taylor. 8 

: | try. 
Ndictment of Fozctble Entry upon the Statute of 8 II. 6. % 
C. 9. without laying the Party had been ſeifed and dif: ;, fav. 94. 

ſeiſed by Fozce, and it was quaſhed oifi bekoze; and it was 2 Havk. 293. 


urged fo2 Cauſe, That that need not be expzefly laid. Vide 5 Nod 321, 
OE ING: 215 

| | Pt 138. 
Holt; The Caſe in Popham was upon the Statute ok!“ 610. 


21 Jac. c. 15. upon which it ſuffices to ſay, That that Entry 7... 
was made upon a Copyholder o2 Leſſee fo2 Years, and that 261 
he was expelled; but the pꝛeſent Caſe is upon the Statute of e 
H. 6. upon which you muſt always alledge a Freehold and _ 
Seiſin in fome body; and if it be an Entry upon a Leſſee fo? sein. 
Pears, you muſt ſay, the Entry was made into the Freehold 

of A. in the Poſſeſſion of B. and that ſo he diſſeiſed A. and of 
Neceſſity there muſt be a Oiſſeiſin of the Freehold laid; and 

upon Reſtitution the Poſſeſſion fs reſtozed to the Leſſee, and 

the Freehold to the other; and on this Statute, Diſleiſin is a 


Term of Art, not to be ſupplicd by any other Mozd. And 
Rule abſolute per tot. Cur. | 


Parker & Collins. 


HE Placita were Hil. 13 W. 3. Ind the Declaration of Amendment 

Eaſter Term againſt the Defendant in Cuſtod. Mariichalh 1 
Mariſchalciæ Dominæ Reginæ. Per Cur. Let it be amended, %% Comber. 
fo? it is no Part of the Declaration, but only Style of the 86, 133, 299. 
Reco; and they ſaid, That after Demurrer, the Party has 3 v1 
four Days in Term to join oz wave, and plead the general Iſſue. r Salk —— 


2 Salk. 520. Time. Demurrer. Plea. Fitz G. 193, 194. Ld. Raym. 116, 68, 134, 183, 548, 324. 
335, 771, 859, 897, 977, 674. 1 Mod. Ca. in Law and Eq. 305. 


Stracy & Saunders. 


Man owes Money by Bond, and alſo by Award, ſuppoſe Election. 

20 l. by each, and he pays one 201. it ſhall be upon which * 397. 
ok both he pleaſes; fo2 he, and not the Receivers, is the firſt 14. Raym. 
Agent. Quære. 287,898,929. 


1 Vern. 105. 
1 Mod. Ca. in Law and Eq. 236, 242. 3 Wms 365. 2 Wms 308. Stra. 1194. 


4 | Pierce 


— 
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Pierce & Henriques. 


3 . and two Counts: Non Aſſumpſit as to one, and 
dis 10 as to the other it being fo2 1001. he pleads Payment of 
l 3 99 l. n waged Fa pleads 2 to I 
3, 33” Veſt. Plaintiff replies denying the Payment, and after De- 
bo TIS murrer ; per Cur. The Plea is well as to the 99 I. fo2 one may 
: Lev. 48, plead ſeveral Pleas, as Payment of Part, and a Releaſe as 
127, 293, to the Reft, &c. And here it is a Diſcontinuance ; koz he 
2 Lev. 118. 3 . 

Diſcontinu- ſhould have taken Judgment by Nihil dicit, fo2 ſo much as had 
pay not been pleaded to, and plead as to the RNeſt. But it was 
Comber. 306, agreed here, the Defendant could not plead Non Aſſumpſit in 
323. Part, and a Releaſe oz Payment to the Reſt; fo2 that would 
179486, Oe ſpoil the whole Plea. : 
691, 841. And being ſpoke to again, it was held a Diſcontinuance in 


dog. 392 toto, per Cur. And Holt ſafd, it might be doubted, whether it 


9% 2” could be fo pleaded in an Indeb. Aſſump. 
Wood & Branford. Vide antea 104. 
Infant. N Dower; Tt appeared on Reco2d certified up, this being 


— Certio- | a Urit of Erroz, That the Defendant being an Jnfant, 
mea 104. had appeared by Attozney, and this aſſigned fo2 Erroz. And 
2 Salk. 270. after In nullo eſt Erratum pleaded, and Demurrer thereupon ; 
rx it was ſuggeſted, That there was an Admittance of Guardian 


D below, and a Warrant koz receiving of the Guardian. 

72, 296, Oc, 

I for 181, 299. 2 Lev. 38, 239, 299. Id. Raym. 232, 1534, 1005, 1284, 1442, 1476, 1554. 
Fitz-G. 1. 1 Mod. Ca. in Law and Eq. 25. Stra. 784, 1076. 


Amendment. Per Cur. Ik that be ſo, it is good Cauſe to amend the Re- 
co2D; and as a Pꝛecedent was quoted the Caſe of Waldegrave 
and Lane, 5th of the late King and Queen: And per Cur. 
After a good Erroz in Faft alledged, if the Party will not join 
Iſſue upon it, but plead In nullo eſt Erratum, they admit the 

Demurrer. Fat true, and it is a good Cauſe of Demurrer. 


Chambers 


r 
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Chambers verſus ſennings. S. C. 2 Salk, 
us Jenning why 


23 on a Prohibition ta the Court of the Earl Court of 
Marchal to ſtay a Suit there againſt Chambers, ſetting 1 


fozth that Jennings is a Gentleman bozn, and dubb'd a Knight . 
by King Charles the Second, that the Plaintiff ſpoke theſe 10 67. 


WMozds to, and of him, You a Knight? You are a pitiful Fellow, 1 
and an inconſiderable Fellow, to the great Scandal of Gentlemen, Lutw. 103. 
and of the Order of Knighthood. And likewiſe to the great JI20- 4 * 128. 
vocation ok Jennings to Duels and Beach of Peace. And it - Hawk: o 


appeared on Pleading, that the Queſtion was, 10, &c. 


1. Whether there were ſuch a Court of Honour in England, Weſtion 1. 
as gave Remedy fo2 Mozds not aittionable at Law, tending 


to the Oiſhonour ok knighthood, oz of any Body bearing 
Arms ? 


2. Tf the Court of Honour had ſuch a Jurisdiction, whether Weltioo 2: 
it ought not in ſuch Caſe ro be held befoze the Conſtable and 
Marſhal, and not.befoze the Marshal alone? And the Statute 
of Richard the Second was likewife under Conſideration, 


As to the ſecond Point, it was urged, That the Court of Office of Ear 
Honour hath been conſtantly held befoze the Earl Marſpal ever 7 
ſince the thirteenth Pear of H. 8. when the Duke of Buckingham, n er4i: Con- 
the then Conſtable, was attainted of Þigh-Treaſon, except it 
were when a Conſtable was made by hac Vice. Vide 4 Inſt. 127. ble, 
Forteſcue 22, 32. 7 H. 4. c. 14. Stamf. Pleas of the Crown 65. 

4 Inſt. 124, 1 Inſt. 74. And it was ſaid, that did not follow 
from theſe Authozities, that the Court muſt be held bekoze the 
Conſtable and Parſhal in all Caſes, 1 H. 4. Ro. Paten. H. 6. 
2. Vide Camden's Britannia 193, 151. The Earl Marſhal is 
to ſee Erecution done, and yet he is one of the Judges of 
the Court; and that is like moſt Mayozs Courts, where the 
ſame Perſon is both judicial and miniſterial Officer. 1 Ro. 
Rep. 89. That the way to recover Fees fo2 making a Knight, 
is in the Marſhal's Court by 13 R. 2. The Marſhal has 
Power where Common Law gives no Remedy, as in Point 
of Pꝛecedency. And he quoted a Caſe in that Court, 12 Jac. | 
the Firſt, when there was no Conſtable, 1 Sid. 332. 1 Lev. 5 
320. That as to the Matter of Arms, the Court is held be⸗ 2 of 
foe the Marshal only; ſo in Pareer of Þonour, 2 Lev. 3 3 NT 
1 E f 
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held that Matter of Pꝛecedency belongs to the Court of 
Honour. And tho' all the Statutes that mention this Court 
take Notice of it, as held befoze the Conſtable and Marchal; 
pet the Keaſon of that is, that all the Statutes taking Notice 
of it, were made when there was a Conſtable and Marſhal; 
and the Conſtable being the p2incipal Judge, when there is 
one, there is great Reaſon to name him; and if the Court 
had been ſuſpended ſince the Annerion of the Dffice to the 
Crown, there would be frequent Application ever fince fo2 


Pꝛohibitions, o2 Complaints to Parliament; koz the Marchal 


Argament 
contra. 

See Parlia- 
ment Caſes 
58 to 67. 


has exerciſed his Jurtsdiftton ever ſince, and yet we find no 
ſuch Complaint : And the famous Caſe of Sir Francis Michell, 
depzived by Authozity of that Court, was quoted, where ſome 
of the Judges of the Common Law had aſſiſted, There is 
no Remedy but here oz by Duel: If any aſſume to himſelf the 
Arms of another, oz Arms to which he has no right, he is 
puniſhable fo2 the ſame in that Court, A Pari, if one revile 
a Perſon who has right to bear Arms, there ought to be 
Remedy againſt him there; and if People find no Remedy ar 
Law fo2 ſuch Mozds, they will have Recourſe to the Law of 
Mature, and do themſelves Right by the Swozd; to p2event 
which of late, Actions fo2 Wlows at Common Law, have of 
late had much greater Encouragement than uſual. 4 Co. 20. 
3 Lev. 330. Rol. Title Prohibition. 15 R. 2. Mem. 23. In the 
Cime of K. J. 1. Foz calling a Gentleman a Uillain, February 
_ Smith verſus Gaddice, Ruſhworth's Collections, 1618. p. 2, 
1055. : 


Raymond contra; This is one of the general Conrts of the 
Kingdom, of whoſe Jurisdifion and Oziginal this Court 
will take Notice : But he affirmed the Jurfsdifion of it was 
ſomewhat dark, there being only obiter Sayings of .it to be 
met with in the Books, but the conſfant Deſcription being, 
that it is held bekoze the Conſtable and Marſhal, is a great Ar⸗ 
gument that it is not befo2e any other. 48 Ed. 3. 3. 13 R. 2. c. 2. 
Prin. on 4 Inſt. 62. 1 H. 4. c. 14. Appeal of Matters out of 
the Realm, to be befoze Conſfable and Marſhal. 13 H. 4. 
4 & 5. Forteſcue c. 32. 37 H. 6. 3. Spelman's Gloſſary. Crompt. 
92. Stamf. 75, 1 Inſt. 74. Ruſhw. 1640, 1066. Nalſon 778. 
It is agreed, that in Matter of Life oz Member, they had 
no Jurisdifton without a Conſtable; and what is the Diffe- 
rence, 02 the Reaſon of it? Ruſhw. 2 Part 107. Liſle verſus 


Ramſey, Hutton 3. And the Statute of H. 4. does not name 


them, as giving them a new Jurisdiction. 2. That they we 
3 1 no 
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not Conuſance of Mos; he laid the Office of Contable at 
firſt, was but a low one. Vide Lamb. Saxon Law, Heretook. 

Jn France, the main Leaders o2 Generals of Armies. Vide 
Spelman's Gloſſary verb. Mareſhal. He was an Officer under the 
Conſtable, as the Szoom of the Stables; and his Buſineſs 

was to fuperviſe the other Officers of the Army. 2 Ruſhw. 

Coll. 1056. Court of Chivalry has no Jurisdiffon of Moꝛds: 
Belides they pꝛetend only to Conuſance of Mozds not puniſh- 

able at Common Law; and yet they ſay, the Mods in Que⸗ 

ſtion are pꝛovoking to Duel. Vide Hob. 62, 215, 252. Cro. Pf 128. 
Eliz. 58. 1 Lev. 55. that one is fnditable oz bound to good 107. 
Behaviour fo2 Mozds pꝛovoking to Duel. | 


S 


Holt; It was made an Argument ſome Pears ago, that a 0% Curie: 
Pꝛohibition would not lie out of this Court, to the Court of 
Ponour: Becauſe as was then ſaid, none ever was ſeen ta 
have gone befoze; and they relied on the Statute of R. 2. 
which p2oves that if they ſhould encroach upon Things not 
within their Jurisdifion, there ſhould be a CUrit from the 
Pꝛivp Council to reſtrain them. But notwithffanding this it 
was adjudged, that in Caſe of Encroachments, Pꝛohibitions 
would lie, and it was the pzoper Remedy: Foz it is the Duty 
and Bulineſs of this Court to reſtrain all Manner of inkerioz 
Jurisdition, and to keep them within their Bounds; and the 
ſaid Statute was made to give a farther Remedy by Pꝛivy 
Seal from the Council; and the Reaſon of the additional Re- 6 
med» was; that Thomas Earl of Glouceſter, the then Conſtable, 
was too great and powerful fo2 the King's Courts to deal with 
him; and beſides there could not be Application to this Court 
in Uacation, when they pꝛoceed below; and ſo it was held by 
all the Judges. | 


Now the firſt Matter here is, concerning the Conſtitution Conſlicucion 
of the Court; and no Doubt fo2merly it was held befoze the d Cour 
Conſtable and Warſhal, and la all along until the 13th of 
H. 8. when the then Conſtable was attainted /of Treaſon. 

How then came it to be held befoze the Marſhal alone, and 
have you any Pꝛecedent befoze that Time, that it was held be: 
foe the Marſhal alone? And to make it out by Preſcription, 
you can't; fo2 the firſt Inſtance you give, is within Time of 
Memozy, and no ancienter than the Court of the Council 
of York, which obtained by Encroachment only, fo2 firſt it 
was but a Commiſſion of Oyer and Terminer; pet it after 
dzew in Abundance of other Matter, and all by the Great 


i * 
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Bower of the Pꝛeſident of the North: And the Court of Re- 
queſt was only by Encroachment, and they ated like Maſters 
in Chancery, and held Conuſance of Matters of Law, without 
any Pꝛeſcription; and pet it fell at laſt of itſelf, without any 
At of Parlfament ; their P2oceſs was a Subpana. And he 
ſaid, He never knew what ſozt of Jurisdifion a Court of 
Honour was, as to Matters ariſing within England; foz the 
Statute of R. 2. gives them Anthozity only of Matters ariſing 
out of the Realm, and Feats of Arms within the Realm: By 
which they would have meant Coats of Arms and Eſcutcheons 
and he ſaid, the Miniſters of that Court underſtood this Mat: 
ter of Arms well, and gave Coats of Arms and kept Pedigrees 
of Families; and if they find People that aſſume Arms, to 
whom Arms do not belong, oz at leaſt thoſe they aſſume belong 
not to them, their way is to poſt them up, by what Juſtice oz 
Law J can't tell; and in this Caſe, what Satiskaſtion can 
they make to the Plaintiff? If they fine rhe Oefendant, ſhall 
they enkozce the Payment of it by Jmp2iſonment ? Me have a 
very known Maxim, that no Court ſhall impziſon but a Court 
Selk. 200. Bf Recozd; and the Court of ponour is none; and the High 
Commiſſion Court had aſſumed a ſtrange Authozity, moze in- 
deed than did belong to it, by the Statute of H. 8. oz of 
Queen Elizabeth, and that they carried their Power ſo far, by 
Authozity of great Men of the Clergy, that were in the Com- 
miſlion, that it was hard dealing with them in Weſtminſter- 
hall; fo2 that Court did aſſume a Power to impꝛiſon, tho' they 
could not juſtify it; and he ſaid, Jt were to be wiſhed the 
Parliament would give them Jurisdition of Mozds, tending 
to diſparage Men of Honour ; and ſuch as generally p2ovoke 
Gentlemen to fight. 


Words adion- Powell; Jf they have Jurisdifion of Wlows concerning 

o_ Coats of Arms, that is not this Cale: But here you ſay, 

nee 127. the Moꝛzds tend to Bzeach of Peace, and are p2ovoking ta 
fight a Duel; and if ſo they are indictable. And now this 
Term it coming on in the Paper, and none appearing fo2 the 
Defendant, the Court ſaid, that whatever Colour there be to 
bold Plea of ſome Things befoze the Marſhal alone, there was 
no Pꝛetence to hold Plea of TUo2ds ; and o2dered the Rule 
fo2 Pꝛohibition to ſtand, and let them bzing Erroz in Parlia⸗ 
ment, if they will. 


Gery 


— 
ms 


Term. S. Hill. 1 Annæ in B. R. 129 


Gery & Hopkins. . 
[PON a Motion of M2. Raymond, it was ordered that Books of 
the Book of Transfer of Stocks, and other Books of ange, vi: 
the Eaſt-India Company, might be p2oduced at a Trial to be gence. 
had the next Day at Guildhall, oz that the Parties might have 4 Inſt. Leg. 
Copies of what Part of them they pleaſed to give in Evi- 7&4. 1605 
dence; it being a Cauſe between Parties having Stock there, 283. 285. 
concerning which the Action was b2ought. And per Cur. There * 555. 
is great Reaſon oz it, fo2 they are Books of a publick Com. z Nod 20. 
pany, and kept fo? publick Tranſa#fons, in which the Publick g Mod. 272, 
are concerned; and the Books are the Title of the Buyers of 3. 9 
Stocks, by Ai of Parliament: And it was granted. Ld. Raym. 


253. 337. 
705, 732, 733, 745, 734, 927, 1446. 2 Mod. Ca. in Law and Eq. 66. Sira. 481, 93, 162, 1073, 304g 


646, 717, 954, 1005, 1203, 1210, 1223, 1242. 


Non & Gibbons ©EUY. S. C. 1 Salk. 


206. 
8. C. Id. 
ASE fo2 Moꝛds ſpoke of Wife, whereby Husband loſt Raym. 831. 


his Cuſtomers ; and Gerdi and under Foꝛty Shillings scandal, Cots 

Damages; and the Queſtion was, whether there ſhould be 224 Damages, 
moꝛe Coſts than Oamages ? -And it was ſaid, this was not 
Damages fo2 the Mozds, but fo2 the conſequential Damages; 
which, as was urged, was not within the Statute; and it — 22, 23 
was ſaid to have been adjudged, That in an Aﬀion bꝛaught r 
a Maſter fo: Battery of his Servant, he ſhall not be held 1. Nm. 
lower in Coffs, by Reaſon of the Lowneſs of Damages; and 10ze, . 
ſo it was ſaid in Action fo2 Slandering a Yan's Title; and 129% 1588, 
the Court agreed to the Diverſity between Action koz lords 4 -- PL 
adtionable in themſelves, and by Reaſon of conſequential Da- Law and Eq. 
mage. And here Judgment was entered with a Blank fo? ad 788375 
Coſts, 2 the Court were offenved at, fo2 it could not be 536. 

filled after. 


Domina Regina & Whiſtler. £42, $43. 
Raym. 8 
OLFE and others were conviſted ſummariſy upon the late Aaiger: * * 


At of Deer-ſtealing; and if the Defendant was illi- Peer healing 


cite & injuſte auxilians & aſſiſtens præfat' Rolfe, &c. in illi- 178 8 


cita & injuſta, occiſione & venatione of the ſaid Deer, viz, Id. Raym. 


purſuadendo & incitando the laid Rolfe, &c. to hunt and . 
| K k kill“ oe N 


44, 66. 


| 

| 

| 

4 

8. C. 2 Salle, | 
| 

| 

| 

' 

[ 
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Opinion. 


in; and he ſaid the Tlozd therein was the ſame there, with 


kill the ſaid Deer; and lending them Dogs to hunt and kill 
the ſaid Deer, and Pozſes to carty them awap, contra formam 
Statuti, And whether Whiſtler, as charged, be within the Sta- 
tute, was the Mueſtion. 


Gould made two Queſtions of the Cale; 1. Whether if the 
Moꝛds aiding and aſſiſting were totally left out of the Statute, 
they would be guilty within the Statute * 2. Whether in 
Caſe they were not, theſe Mozds would bzing them in? The 
oꝛds of the Statute are, ſuch as are aiding and aſſiſting there- 


thereof oz thereunto; fo; he that lent his Dogs to hunt, is 
aiding in the hunting. And this appears from the Pꝛeamble, 
which ſhews the Cauſe of making the Statute, which is, that 
notwithſtanding the many Laws made againſt unlawful cout 
ſing and killing of Deer, That fo2 as much as the Penalties 
are not ſiiffictent to deter divers ſturdy and diſozderly Perſons, 
who confederate together to commit theſe Oiſozders; and if 
any of them be found guilty, which is rare, they contribute 
and make the Penalty light upon him that is ſo convitted ; 
therefoze fo2 the moze effetual Diſcovery of ſuch Perſons, 
(That Perſons? Such Perſons as do confederate) Be it enaﬀ#- 
ed, &c. And the Mozd ſuch does couple the Enaſting Part to 
the Pꝛeamble. 2 Co. 15. I Inſt, 372. 11 Co. Alexander Poul- 
ter's Caſe, 30. b. 31. a. And here it would be very miſchievous, 
that the Mold ſhould know, that the Statute does not ex⸗ 
tend to Acceſſaries befoze the Fat: Foz then the Rich would 
incite pooz and deſperate Fellows to hunt, and ſupply them 
wa Dogs, Pozſes, &c. and not be puniſhable within the 
tatute. Z 


Obj. This is a Penal Law, and therefoze to be conſtrued 
ſtrifly ; and Aiding and Aſſiſting therein, muſt be in the very 
At of Hunting. 


Anſw. Quite otherwiſe ; fo2 Aiding and Aſſiſting is pꝛoperly 
bekoze the Act done. 12 Co. 18. He that gives Conſent oꝛ Aid 
to a Treſpaſs, is a p2incipal Treſpaſſer; and as much puntſh- 
able as he that atually commits it. So is Conſent to make 
clipt Boney High Treaſon, as much as the atual Making. 
2 Inſt. 183. upon W. 1. c. 14. under the Mozd Aiding, come 
all they who Connſel, Abet, Plot, Conſent and Encourage 
the Fa, and are not pzeſent at the doing of it, 


3 Secondly, 
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Secondly, Suppoſe theſe Mozds were not fn the Statute, 
pet the Defendant would be within it; fo2 it is a Treſpaſs, 
and J take it that there is no Diverſity between the Caſe of 
Treſpaſs and Felony, as to the Aiding and Aſſiſting ; only that 
in one they are Pꝛincipals, and the other Acceſſaries only. And 
when an Ac of Parliament makes a new Law, and makes 
a Crime Felony that was not ſo befoze, tho' there be not a 
Wozd of Acceflary, yet they ſhall be Felons. Vide Palm. 141. 
And the Caſe 13 H. 7. 12. upon the Statute of 3 Ed. 1. cap. 20. P 133: 
De Malefactoribus in parcis, which Cauſe, he ſaid, could not be 
diſtinguiſhed from this Caſe, fo2 that is a very Penal Law; 
fo2 it inflifs thee Pears Jmpzfſonment upon the Party, and 
a Fine to the King, and to find Sureties never to offend 
moze; and fo2 Dekault of Surcties to abjure the Kfngdom, 
beſides a large Amendment to the Party aggrieved 2 And pet 
he that did only command, was adjudged to incur the Penalty, 
_— * he affirmed to run quatuor pedibus with that now in 

ueſtion. 


Powys; The Conviſtion good by Uirtue of the Tos 
Aiding and Aſliſting therein in the Statute; and the Statute 
de Malefactoribus in parcis did not alter the Dffence, but left it a 
Treſpaſs as it was befoze; and that Statute gave a compleat 
Remedy to the Caſes to which it did extend; but it only ex- 
tending to Miskeazance in ancient Parks and Parks of Right, 
as appears by 2 Inſt. 199. there did ſtill remain great Dekeſt 
of Remedy, and no Statute againſt Deer⸗ſtealing mentions 
Aiders and Aſliſters, but that of W. & M. which has the 
Moꝛds now in Queſtion, withour which, per Lui, the Deken⸗ 
dant could not be conviited : And fo2 the Signification of the 
Tows Aiding and Aſiifting, he quoted 2 Inſt. 182. 1 Cro. 7% Prez. 
473. is grounded upon a Statute which has not the Mozds o 
Aiding and Aſſiſting in it, and if they had, the Perſon who 
ſtood upon the Ladder would have been ouſted of his Clergy. 
And he would make a Difference between Caſes of Felony 
and Treſpaſs ; fo2 Afﬀs of Parliament taking away the Bene- 
fit of Clergy in Felony, do not extend to Aiders and Aſſiſters 
befo2e, but that, he ſaid, was in Favour of Life; but there is 
no Reaſon fo? a ſtriſt Conftrution in Treſpaſs ; And this 
Statute, he ſaid, was rather to be called a Remedial than a 
Penal Law, and concluded that the Convition was good, 


Powell 
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Powell accord. It is objeſted that this is a Penal Law, and 
not annered to the @ffence, but to the Perſon offending under 
uch a Deſcription, and the Aiders and Aſſiſters therein; and 
the Diſtintion is taken between Aiders and Aſſiſters therein, 
and Aiders and Aſüſters thereunto: Ye that only lends Dogs, 
&c. to commit the Fact, is not aiding in the Fact, but to it; 
ſo ſuch Perſon docs not come within the Deſcription of the 
Statute : And he agreed a Man map be aiding to a Felony, 
and pzeſcnt at the doing of it, but he affirmed ſuch an Aider 
would be a p2incipal Felon, but there may be likewiſe Aiders 
that are abſent, which fn Caſe of Felony, would only be Ac- 
ceſſary; and upon this the Diſtiiition is grounded, that one 
S02t are Aiders therein, and the other tbereunto. 


2. Obj. is, That this is a Penol Law, and fo2 that Reaſon 

not to be carried beyond the Letter of it, by Conſtrution oz 

Equity; which he agreed: But ſaid, That ſuch as lend Dogs 

02 Hoſes to hunt, are Aiders in the hunting, as much as 

Aiders to it, and as much as if they were p2eſent. at it; be- 

caule the Dffence is CTreſpals, and all Aiders to oz in a 

- Treſpaſs, are equally guilty of it, and all Pyzincipals ;: So 
whoever would perſwade a Man to do a Thing which is a 
Creſpals, and that is proved in Evidence, be ſhall be a p2in- 

cipal Treſpaſſer; oz if the Thing to which he perſwades be 

Felony, he ſhall be Acceſſary to it. And if a new Felony be 

made by Aﬀ of Paritament, though there be not a Mozd ſaid 

ok him that perſwades to it, yet he ſhall be an Acceſſary if he 
perſwaded befoze the Fait; if at the Time, he ſhall be pzin⸗ 

cipal Felon; if comfo2ting, receiving, &c. after, he ſhall be 
Icceſlary after. And he laid the Oiſtinftion in the Caſe of 

Cro. Car. 340. Finch and Evans was very nice; but however not like the 
Preſent Caſe; and he quoted the Caſe ok W. 2. c. 34. It a 

Wan raviſh a married oz any other Woman, he ſhall have 
Judgment of Life and Wember, and pet what Action can be 

Artes 102. moe Perſonal and Penal than that? “ And pet Yiders and 
# that's, ke Aſſiſters are Raviſhers within the Statute; even a Woman 
the Offenders that can't commit the Fo herſelf, ſhall be ſo. And by the 
_ for Statute of 3 H.7. c. 4. fo2 ſtcaling of Women, &c. all Kiders 
Or and Alliſters are Pꝛincipals by the Statute z pet there may be 
and the Wo- alt Acceſſary, as he that + receives them, after knowing them 
— e to be Guilty. And this by Conſtruction of Law. And the 
vey Wodsof Statute of Malekadozs in Parks is a Penal Statute, and 
the Statute, it is not annexed to any Fat committed, but to all Pistea⸗ 
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302s, and pet Aiders befoze the Fac, are by Conſtructton 
brought under it. And the firſt Aﬀton that J find bzought 
upon that Statute was 20 Ed. 3. 11. one b2zoke into a Park 
and reſcued his Cattle, which was a Treſpaſs, and by Conſe- 
quence within the Wo2ds of the Statute ; and adjudged not 
within the Meaning of it, and that the Treſpaſs meant by 
the Statute was an unlawful Yunting and Killing of Deer. 
50 H. 5. 10. Action upon the ſame Statute, and Not guilty 
pleaded ; Jury find that the Defendant did bꝛeak the Park in 
ozder to chale, but killed no Deer, Declaration being that 
he byoke his Park and killed his Deer, and there he was ad- 
judged to be a Piskeazoz, and Judgment was againſt him 
upon that Penal Statute. 13 H. 7. 12 & 13. is the next 131 
Caſe that J find in the Books upon this Statute, where it 
was adjudged that the Dekendant's inciting others to hunt, 
was a Hunting in himſelf; and it is a very ſtrong Caſe upon 
to Penal a Law, as the Statute is. Raſt. Stat. 1 H. 7. c. 5. 
That if any Perſon in Oay-Time, with Utzo2 upon his Face, 
o2 Paint oz other Oiſguiſe, wwongfully chaſe in the Park of 
another, every ſuch Perſon ſhall be puniſhed as a Felon 2: So 
that it is not bound up to the Dffence itſelf, and there is a 
Pꝛoviſo in that Ac to exempt, &c. And in Caſe of Felony, 
whether an Offence be made Felony, o2 the Offender made Fe- 
lon, they that perſwade, incite, &c. would be Acceſſary to a 
Felony, and why ſhall it not be ſo in Caſe of Misdemeanoz 
too? And though the Caſe of Page and Haywood make a Df- 
 ftinition, where Clergy is taken away from the ©ffence, and 
where from the Dffender, under the Circumſtances deſcribed 
by the Statute; as in the Caſe of Burglary, that where it 
is taken away from the Dffence, they that are aiding and al⸗ 
ſiſting in the Offence ſhall loſe it; but where from the Perſon 
offending ſo and ſo, he alone, and not the Acceſſary, ſhall loſe 
it: And he ſaid, that Oiverſity, and alſo the Caſe of Evans 
and Finch, were in Favour of Life. And in the Caſe of 
Evans and Finch, if they both had got into the Þovuſe, and one 
of them ſeeing the Woney, had not touched it, but defired the 
other to fetch it, would not they both loſe the Clergy ? And 
the Mozds of the Statute are, that he that enters and takes 
Goods to the Ualue of 51. ſhall loſe the Benefit of his Cler- 
gy ; and he ſaid he could ſooner be reconciled to the Caſe of 
Page verſus Haywood, than to that of Evans verſus Finch. Foz 
upon the Anion of the two Nations, the Scots b2ought in 1 
the Faſhion of Daggers, and much Miſchief did ariſe betwixt 4 
the Engliſn and them; to — wary the Statute of we? il 
ing 1 
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bing was maze. Suppole two Men have a ſudden falling 
out, and a Standcr-by gives. his Dagger to one of them, 
and deſires him to ſtab him, which he does, and the Man dies; 
J doubt whether they ſhall both loſe the Clergy: And he con⸗ 
cluded the Convittion good. 


Holt contra; J obſcrve though my thꝛee Bꝛothers agree in 
one Concluſion, yet they differ in the Pꝛemiſſes. Gould ſays, 
Aiders an Alüſters would be within the Statute, though there 
were no Mention of them in it. Powys (ays, It is merely be- 
cauſe of the cxp2cſs UWi9o2Ps 2: And J differ from them both in 
1>2emiſſes and in Concluſion 3 Every Body knows, that this 
being a Penal Law, ought by Equity and Reaſon to be con- 
ſtrued accozding to the Letter of it, and no farther, though 
the Fat that pou would bung under be within the Reaſon, and 
as heincus oz moze than that which is erp2eſſed in it. That 
this At is Penal is moſt plain, fo2 here is a Penalty of 30 l. 
Secondly, which is highly Penal, the Defendant is put to a 
ſtnmary Trial differcnt from Magna Charta: Foz it is a 
fundamental Pzivilege of Engliſhmen to be tried by Jury, 
which Jzivilege Has been ſecured to us by our Anceſtozs 
many Hund2ed Pears ago: Then when there this a Penalty 
inflicted, and a different Manner ok Trial from Magna Charta 
inllituted, and inſtead of being openly tried by his Meigh⸗ 
bours in a Court of Juſtice, ſhall be convicted by a ſingle 
Juſtice of Peace in a pzivate Chamber, upon the Teſtimony 
of one Witncls, J fain would know if upon the Conſideration 
of luch a Lam, we ought not to adhere to the Letter of the 
Law, without carrying Cio2ds farther than the natural Senſe 
of them? - 


Ind let the Pꝛeamble be what it will, and recite what it will. 
it is not enough to bzing them under any JIcnalty, if there be 
not Qozds in the enafting Part of the Statute to do it. 


bj. Becaule of the Confederacy mentioned in the Statute, 
it ſhall take in ſuch as perſwade and incite, &c. 


Anſw. Mo; but by Reaſon thereof the Penalty ſhall be greater 
upon the actual Offenders, and their Trial moze ſevere ; and 
never heard of ſuch a Rule, that becauſe. a Pꝛeamble of a 


Statute recites many Particulars, and enats a Penalty only 


upon one of them, that the Penalty ſhall be ertended to all by 
Conſtruſtion. Then the {Uo2ds of the Statute are Aiders w 
4 Al⸗ 
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Alliſters therein, that is aiding and aſſiſting in the Fa : And 
he that lends Dogs and Yoſes to hunt, atds a Man to hunt 
and kill, but is not thereby aiding in the Hunting and 
Killing. And the Law makes a great Difference in Framing 
an Indickment in a Caſe where one is p2eſent, abetting and 
alliſting, and where he is aiding and aſſiſting, but abſent at 
the Time of the Fat committed: Ik one be p2eſent, aiding 
and alliſting in Caſe of Felony, he is Principal: As if two 
Fight, and one ſtands by one of them with hits Swo2d d2zawn, 
he contributes to the actual Rilling, and that is what the Law 
generally underſtands Aiders and Adlifters to be. Ik an Ack 
takes away the Clergy from one that does ſuch an Act, and 
from Aiders and Aſliſters, yet it (hall not take away Clergy 
from the Accefſary : And fo2 this he quoted the Caſe in Dyer 
186. where the Difference is taken, between the Manner of an 
Jnditment of an Acceſſary bekoze; and that is by aiding and 
aſliſting to the Thing; if it be after, it is fo2 aiding and aſſift- 
ing and comkozting after the Fat, if p2eſent, they are ſaid to 
be aiding and alliſting in the Thing. 


Obj. This is a Treſpaſs, and in Treſpaſs all are Pꝛin⸗ 2%: 


cipals. 


Anſw. It is very true, ik the Statute had inflicked this Pe⸗ Reſp. 


nalty under the J2ame and Denomination of a Treſpaſſer, 
there all that ſhould be perſwading, commanding, 02 any 
way contributozp befoze the Fat, though abſent, would be 


within it; fo if it were after, becauſe they are all by Law 


Treſpaſſers, and the Puniſhment is laid upon a Treſpaſſer, 
but not becauſe he is under ſuch and ſuch particular Circum- 
ſtances; and fo is the Statute of Malekactozs in Parks, fo2 
it lays the Penalty, not becauſe they do FHilchief in a Park 
in ſuch a particular Manner, but becauſe they are Treſpaſſers 
- there; and the Mozds of the Statute are not, that ſuch and 
ſuch as do ſo and ſo ſhall incur a Penalty, as the TWoz2ds are 
in our Caſe, And if the Wo2ds of the Statute de Male- 


factoribus in parcis had been, that (uch as did offend ſo and 


ſo, ſhould incur ſuch and ſuch a Penalty, none would incur 
the Penalty, but ſuch as actually had chaſed : And our Sta- 
tute now lays the Penalty on one particular Perſon, under 
this particular Circumſtance; and not as he is a Treſpaſſer 
at large, but as he offends under ſuch Circumſtances, and 
the Caſe of Evans and Finch is very ſtrong. in the Point. 
x Cro. 474. Evans went in at a Window to a Chamber — 

| the 
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Obj. 


Reſp. 


the Inner Temple, and took fo2ty Pounds in Money out of it, 
and all the while the other was upon the Ladder without 
ſide, and in Uiew of him that went in; and held, that he that 


ſtood upon the Ladder, ſhould have the Benefit of the Clergy 


upon the Statute of 39 Eliz. c. 15. And there no doubt they 
both were Pꝛincipals in the Fat; but becauſe Clergy is only 
taken away. by the Statute from fuch as enter and take 
away, and that Finch did not enter, he had his Clergy : Pet 
if Clergy had been taken away from any that committed 
Burglary o2 Þouſe-bzeraking, there he ſhould not have it. 
Foz the Statute did not take away Clergy upon Account of 
the Felony, but upon Account of Felony under theſe Cir⸗ 
cumſtances of entering into the Houſe and taking away: But 
in other Caſes, Clergy is taken away from the Dffence of 
which he is found Guilty; as in Caſe of Robbery on the 
Þighway ; there all that are Robbers ſhall loſe their Clergy 3 
and one that goes to rob with another, though he ſtand ar a 
Diſtance from him and take nothing, yet he is a Robber : 
Vut if Clergy were taken away in this Manner, that whoever 
ſhall meet a Pan on the Highway, aſſault him ſo and ſo, and 
do rob him, ſhall loſe His Clergy, in that Caſe an Abetto2 
would not loſe his Clergy, if he were not within fuch a pars 
ticular Circumſtance, and ſtriftly within the Deſcription, 


Obj. The Caſe of a Rape, whoever ſhall raviſh a Woman, 
ſhall loſe Life and Member, and Clergy is taken away by the 
Statute, and the Abetto? ſhall alſo loſe it. 


J Anſwer, The Reaſon of that is plain, fo2 there the Ack 
changing that which was Treſpaſs befoze into Felony, the 
very Species of the Offence is altered thereby; the Abet- 
tozs of that Crime muſt be Felons, becauſe they were gufl- 
ty of that Fat which is now Felony : And the Acceſſaries 
befoze and after ſhall be Felons, becauſe they were afding, 
inciting, &c. to a Fat which is Felony. And every Pan 
that p2ocures a Felony to be done, is a Felon: So of a Crime 
of a higher Mature; as if an Act of Parliament had made 


a Fclony Treaſon, they that ſhould be Acceſſaries ſhall be 
now Pincipals, becauſe the Species of the Offence is alter- 
ed. And there is a vaſt Difference between both Caſes, fo? 
one alters the Mature of the Offence, the other only raiſes 
the Penalty, when the Dffence is accompanied with ſuch and 
ſuch Circumſtances ; and per Lui they that are P2ocurers 2 a 
lo 2 rat, 
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Fat, Can t - be called Woe and Aſſiſters in 1 ft, but may be tald 
to be aiding aud afliſting to it. And mp Bꝛothers have not 
quoted one Cife that warrants their Concluſton: And that he 
bad known the Cale of Evays and Finch enquired into, and Cre. Car. 340. 
ſcand fince; and that he himſelk had ozdered the Reco2d to 
be brought ta him, and that Judgment is, as it is repozted by 
Civ. And he ſaid, it was an eaſy Anſwer ta a Caſe, to fay 
that it was a nice ane: Kut he bald, the Quthozity of it was 
never tmpeached, and if ft had been in Treſpaſs, he that ſtood 
upon the Ladder would have been Jzincipal. But when the 
Lit took away Clergy under ſuch a particular Deſcription and 
Circumſtances, it was guite otherwiſe. And he ſaid, The 
Coic of Page and Haywood agreed in Point with the Reaſon 
of this; and if two quarrel, gnd a third Berſan is the Incen⸗— 
diary and puts them on, and do in Truth is the wozſt of the 
thiee, and one ok the two ſtab the other; he that ſtabs ſhall 
lole his Clergy, and he that ſet him on (hall not; and the 
Reaſon is, becauſe one is within the Delcription of the Sta- 
= - ute, and the other not; fo2 Clergy is not taken away from 
5 the wffence of Nanflaughter, but from the Perſon committing 
I F$anflaughter ſo and fo; pet in Truth he that does encourage 
the other to ſtab, in Conſideration of Law is as much guilty 
as the other of the Panflaunhter. But upon the Statute of 
Malekactozs in Darks, the Statute Docs deſcribe the Ofience 
as a common Treſpals, and raiſes the Penalty upon ſuch 
common Treſpaſs done in a Park: But here the Statute 
raiics the Penalty upon a Perlon who ſhall in a Park where 
Deer are uſually kept, &c. And therekoze this being not 
within the Letter of the Ack, ought not to be bzought within 
the Equity of it. And he concluded that the Convittion ought 
to be quaſhed; but the Court was againſt him. 


Holt; Upon a Motion fo? a P2ohlbition to a Suit in Spiri- pee 
tual Court fo2 Tithe Wood. One map pꝛelcribe in a Non de- yy eg 4 


Wood after 
cimando of Mood, oz it is a gcod Jtea that it is fo2 Boughs, Scatence. 
Lopping, Germs, &c. of Timber-Trees of 20 Yeors ſtand- 4 14% _ 
ing; and ik that JIlca be denied below, it is good Cauſe of, Show. by, 
Prohibition, but if they receive and traverſe it, they map try 72. 

it here. And per Holt, Pou never are too late fo2 « Pzohibi. 84.65. 
tion after Sentence in any Caſe but one, and that is where 14. Raym. 
the Suit is out of the Dioceſe, upon the Statute 23 H. 8. pou 5585. 99 
come too late after Sentence, becauſe by pleading you e 


their Jurisdifion. 


Mm i Smith 


Forcible En- 


1 
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, _ 
S. C. 1 Salk. Smith wer/as Croſs. 

148. 8 | 
Certiorari ER Cur Whereas a Certiorazi iſſued to the Court of Ely, 
Tifte. teſted the 12th of March, rith of the late King, retozn- 


Sine lag, able in Eaſter Term, to certify up all Pleas tunc nuper levat' ; 

e Plea was levied after the Teſte and befo2e the Retozn. 
La. Raym. And per Cur. It was well removed; fo2 a Certiorari, ag well 
760, 658. as a Recocdare, ſhall remove all Plaints pending at the Time 
1305, 1515. Of their Ketozn. 


8. C. I. Hardeſty & Goodenough. 


Raym. 1036. ; | 
1 1 of a fozcible Entryg removed hither by Certiorari, 
at the Suit of the Defendant. Page moved fo2 a Procedendo 
aber 228. Defoe filing it, upon Suggeſtion that the Defendant had got 
"Salle. 28. Poſſeſſion of a Þoule, in which there were great Stoze of 
3 Salk. 170. periſhable Goods, and that now he would by this Means keep 
= * it till the Goods would be all ſpoiled. Per Cur. Me may 
1011. award Reſtitution immediately though we file it, ff the De- 
— 51. kendant does not plead thꝛee Pears quiet Poſſeſſion immediately 
. beloze the Fo2ce, and that his Eſtate does pet continue ac- 
cozding to the Statute of 31 Eliz. c. 11. And per Cur. The 
Party ought to be ready with their Plea in ſuch a Caſe as 
this; koz one may juſtify a fo2cible Entry, if he were thee 
Pears in quiet Poſſeſſion immediately befoze, and that his 
Eſtate doth ſtill continue. 


D Auſtin & Crisby. 
Two Sci. Xecutors brought a Sci. Fac. teſted the 22d of October, re⸗ 


2 toznable the 14th of November, and a ſecond Sci. Fac. of 


but ſeveral the lame Teſte, retoznable the 23d of November; ſo by Rule of 
3 Court, Defendant had four Days from the Reto2n ok the ſe- 
7 lc do, cand Sci. Fac. tg plead, which indeed was all that remained of 
6 Mod. 86. the Term: Thep did not plead; the Plaintiff takes out a Fi. 
* ana 452, Fac. retoznable the ſame laſt Day, to warrant a Teſtatum. And 
2 Salk. 599. ber Cur. it was well; fo2 tho' the Defendant has four Days 
Ec. after the Retozn of the (ſecond Sci. Fac. to plead, yet that is a 
1. Favour to him; when he does not plead, the Judgment is of 
Comyas 53. the Day of the Retozn of the ſecond Sci. Fac. And he may 
h very well take out a Fi. Fac. after to warrant the Teſtatum ; 
and the Secondary remembzed a Caſe, where a Fi. Fac. was 
2 re- 
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retoznable befoe the Judgment affirmed, and held good in 
Favour of Execution to warrant a Teſtatum. 


Gidden & Drury. 


Rr being under Arreſt fo2 a juſt Debt to get his Judgment: 
Liberty, conſented. to give a Warrant of Attoznep to , 7 
confeſs Judgment to the Plaintiff, and there being no At⸗ . 24 
to2ney by, the Plaintiff did really diſcharge, as he p2etended, 94 us. 
the Bailiffs befoze the Warrant executed. Apon Examination 8 3995 
of the Matter, Holt declared, he would be very well ſatisfied 6 Mod. 85, 
by Afidavits, that the Bailiffs were ſo diſcharged; fo as if the >< 1 
Defendant had refuſed to execute the Warrant, they would 896, 1142, 
not come again and ſeize on him, and that he would have Rea- $55,7971850 
ſon ſo to believe befoze he would let the Judgment ſtand; and dos 53% 
though this were Debt fo? Money due upon a Doztgage, yet 1247 1 
he ſaid there ought to be Bail. 


Hopkins & Gery. 


OLT in a Caſe between Hopkins and Gery, declared, If Bankrupr 
a Banker oz Goldſmith who has many Peoples Money, bh Pray 110 

will refuſe Payment, yet keep his Shop open, and as often ;, _ 8 5 

as he is arreſted gives Bail, he may by that Means give 2 Show. 253, 

Pꝛeference of Payment to his Friends, and when he has done, 5'*:. 

he runs away, yet ſuch Payment ſhall ſtand againſt a Com- pay. © 

miſſion of Bankruptcy. And this was p2afiſed in the Caſe fog Raym. 

Sheppard the Banker, who was almoſt arreſted every Hour in ( temp. 

the Dap koz ſeveral Days befoze he went off, and yet gave Tabor 185, 

Ball as often, and paid his Friends, and then went and * 243. 

rend2ed himſelf in Diſcharge of his Bail. And he put this 4,430.1. 

Cale, Jf A. knows B. a Goldſmith, whoſe Notes he has, to; Was. 298. 

be in a declining Condition, and C. to whom A. owes Money, _ 4 

comes to demand it of him, upon which A. asks him if he will ©” 1 

take B. s Mote in Payment, and he is willing to take it, and 

A. gives it to him; he ſaid, he doubted if this be not good 
2ayment, becauſe here was not any Artifice 02 Surpzize uſed. 

But A. goes to buy Goods of another, and offers ſuch a Note 

of Payment; and the Party replies, J will take it, if he be a 

good Man; and the other affirms him to be gcod, though he 

then knew him to be' otherwiſe, that will not be good Payment. 


Mulſo 
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Vide 75 43. 


5 


Mulſo moved koꝛ a Mandamus ta commit Adminiſtration to 


Antea 39, 83, J. 8. Curia. e can't do that, but we map, to grant 


Ld. Ray. 262. 
Comyns 96. 


Abatement. 
5 Mod. 68. 
1 Mod. 79. 
4 Mod. 314. 


Super / deas. 


Adminiſtration to J. 5. 0 next a-kin accozding to the Sta- 
tüte. | 


Courtney Attornat. Cur. & al'. 


EBT upon a Judgment in the Common Pleas pending 
a Writ of Erroz, and that Matter pleaded in Abate- 
ment. 


Holt; It's hard a UIrit of Erroꝛ ſhould ſuperſede Execution 


See Comber. pon a Judgment, and not ſuperſede an Aﬀion to be bꝛought 


2 wy I 11 


1 Cro. 300, 


T3: 
6 Mod. 130. 


thereupon ; fo? if there be a Judgment againſt a Teſtatoz who 
is allo bound in a Statute, the Erecuto2 may bzing a Writ of 
Erro?, and pay the Statute, notwithſtanding the Judgment 
be aftcr affirmed, Vide Yelv. 29. Cro. Eliz. 822. 


' 1 Salk. 321. 1 Sid. 44, 143, 240, 320. Antea 121. 3 Salk. 133. 2 Mod. 28, 45, 106, 


Id. Raym. 47, 405, 1179, 4295. 1 Mod. Ca. in Law and Eq. 121, 129, 130, 147. 1 Wms. 
51. Stra. 632, 867. | 


Principal, In- 


6 Mod. 1 1. 


Powell; It has been held in the Exchequer-Chamber, not to 
be a good Plea, becauſe it is upon another Oxtginal, and a 
collateral Matter; but that the Court would ſhew all Manner 
of Diſcountenance of it, and therekoze would not hold the 
Party to Bail. 


Holt; Though it be a new Oziginal, pet it is no collateral 
Matter, but the Judgment on which the Writ of Erroz is 
bzought is the Gift of the Action. And as to the Cale in the 
Exchequer-Chamber, he ſaid he had ſpoke to Treby Chief Tuſtice 
about it, and that he had infozmed him, it Had gone off upon 
another Matter, viz. That the Concluſion of the Plea was ill, 
fo2 it was pet. Judicium ſi the Party reſponderi debeat till Judg- 
ment affirmed, and not pet' Jud' de Billa 02 Brevi. And the 
Caſe of King and Tuke was remembyed, where it had been 


held a good Plea in Abatement : And the Court gave no Opt- 
nfon. Vide Mich. 5 W. & M. 


Per Cur. Till Bail put in, one is not in Court to move to 
bing in Pzincipal, Intereſt and Coſts, | 


. + Holt; 
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Holt; J never knew Moncy bꝛought into Court, and it Money 
ſtruck out of the Declaration in Debt upon Articles, though it 8 into 
has been done upon a Bond with Condition in Debt fo2 Rent, 1 Mod. Ca. in 
and in a Mutuatus eſt; and he ſaid he had known it done in Re- 1 
plevin, the Diſtreſs being fo2 Rent. And the firſt Botion ever sea 7, 
made fe? bzinging Money into Court upon a Mutuatus, had 638, 1027, 
been done by Levinz in Keeling's Time, Note; pere it was 387 822. 


f 890, 1191, 
Dabt upon Articles. 9 
1 906, 1217, 515, 814, 957, 413, 900. 


Blainfield & March. pr 1 Salk, | 
. | G6: Ld 
Seaman dies in the Gopage: The Captain, accoꝛding to Raym. 824. 
the Uſage among them upon ſuch Occaſions, takes all In ever. 
his Goods and ſells them at the Maſt, and makes an Jnven- Pfer n be. 
to2y of them, and of the Rates he ſold them at, and delivered ment. 
it to the Adminiſtratrix at his Return, who bzings Trover koz 2 Selk. 654, 
the Things juſt as they were mentioned in the Jnventozy, LY ow. 
and recover'd juſt the Galue fo2 which they were ſold in Da- 191, 1181, 
mages, One Item in the Declaration was, that the Inteſtate 1219, 1529, 
had been poſſeſſed of duodecim dimid. Thecis de (Spirits) with & Wo 
Daſh as here, (Anglice, twelve half Caſes of Spirits) and Lew and Eg. 
alſo fifty Gallons Aquæ callidæ, (Anglice, fifty Gallons of Þot- ; 1109. Ca in 
waters.) At the Trial of this Cauſe befoze Holt at Guildhall, Law aud Eq. 
he held, that this being Trover upon the Poſſcfſion of the In- 84, 6 17 
teftate, and Mat guilty pleaded, that the Defendant can't give 9% 
in Evidence a CUill made and Executozs appointed, but thai Comber. 304, 
ought to have been pleaded fn Abatement ; but if Trover hap ““ 
been on the -Poſſeilion of the Adminiſtratoz, there, upon Not 
guilty, he might take Advantage of that Matter in Evidence. 
And if an Executoz, bzing Trover upon the Poſſeſſion of his 
Teſtato2, upon Mot guilty, he ſhall not be put to p2ove 
himſelf Executoz; ſecus if he had b2ought it upon his own Pol⸗ 
ſeſſion, And he farther held this Uſage of Selling Goods of 
dead Seamen at the Maſt to be void. After Uerdii it was 
moved in Arreſt of Judgment by Branthwaite, 1. That it is Arreſt of 
incertain what is meant by Caſes. 2. That the Quantity Judgment. 
ought to appear. 3. Spirits is of an incertain Senſe, 4. Jt 
ought to have been put into Latin, ſince it has a Latin Mod, 
o2 with a framed Mod and an Anglice; fo2 if Wozds be ſo 
incertainly laid, that tis not known what is meant by them, 
it is ill: But if they be inſenſible a, no Damages ſhall 
| n 
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be intended to be given fo2 them, and this was agreed to 
per Cur. And they all held, that Trover will lie koz a Caſe oz 
Cub, becauſe it is an individual Thing; but if one bzing 
Trover fo a Tub of Water oz of Beer, without ſhewing how 
much it contains, they inclined that it was incertain, though 
it ſhall be underſtood to be fo2 the Tub and the Beer: But it 
was agreed, it would lie foz a Trunk of Linen, fo2 a Libzary 
of Books, &c. 


_ 


See 5 Mod. Mountague contra. Style 373. Trover by Carrier, and a 
287, 324: Trunk of Linen and other Watters ; good after Gerdick. Ac⸗ 
| Sd. 60, 98. tion fo2 burning the Defendant's Barn, per quod he hath loſt 
2 Lutw.1489. ſeveral Goods, & quædam Ornamenta pro Equis; good after 
EY Uerdit, 1 Keb. 825. 1 Vent. 17. The Rule befoze put, if 
478, Cc. Tlozds be inſenſible, Damages are not given fo2 them; and 
ik they have any certain Senſe, then it will be well; and he 
Comber. 306. ſaid, a Caſe of Bꝛandy 02 Spirits, was as well known among 
Seamen, as a Þund2ed of Fruit oz a Bottle of Tine among 
others. Vide 2 Ro. Rep. 154. fo2 Goods to the Qalue of zool. 
1 Sid. 98. Trov' pro duobus Plancis Granariis, (Anglice, Planks 
of a Szanarp) good, becauſe confined to a certain Uſe and 
Place, Sule 338. fo2 a Libzary ok Books, without ſaying 


how many oz what Books. Good fo2 a Piece of B2andy. 
1 Lev. 303. pro quadam Parcell. Fili, good. 2 Saund. 74. pro 


decem paribus Tegulorum & Velorum, (Anglice, Curtains and 
Uallance) 1 Lev. 301. De tribus Struib. Fœni, (Anglice, thee 
Cocks of Yap) 1 Keb. 237. De duoden. fili, (Anglice, a Dozen 
of Thꝛead) De uno Meſſuagio, (Anglice, the Sign of the Croſs 

Keys) Stile 419. Cro. Jac. Wood verſus Smith, De uno plumbo, 
&c. f02 a Sack of Con. 


Opinio Curie, Holt; One may Have Trover fo2 a Piece of Bꝛandy though 
3 651. ſome be larger than other; and a Libzary of Books are eaſily 
Comber. 306. aſcertained by the Place they were in, and asking what they 
were wo2th in the Whole. And he put the Caſe of Trover of 

ſo many Ralis & Palis, (Anglice, Rails and Pales) and though 

here the Mozd Gallon was ſafd to have a certain Latin Name, 

that is Congius, pet Holt ſaid, our Gallons are not the ſame 

with that of the Romans: And the Caſe being moved at ano- 

ther Day upon the Mozd Spirits, which was ſaid was En- 

gliſh; whereas by the Statute of H. 6. all Pleadings are to 

be in Latin; the Court held, that a Caſe of Spirits was 

certain enough, and that Spirits with a Daſh might oy my 

| aken 
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taken koz Spiritibus; and there is the Tozd Galo galonis, o2 
Galona galonz, to be met with in Spelman, fo2 an Engliſh 
Mealure containing eight Pints, called a Gallon : And per 
totam Cur. Plaintiff had Judgment. Jadgment, 


Steward & Eddy. 


| Andamus to grant Adminiftration to the Mike of the In⸗ .. 
teſtate oz next of Kin, and it was ſhewed, that there au K 

was a Will pꝛetended below, and adjudg'd no Mill; and an firation. 

Appeal ok that Sentence, which being a Suſpenſion thereok, “ 


ee. 

the Rule fo2 the Mandamus was diſcharged, per Cur. — 
| Inſt. Leg. 159. 
Antea 140. Id. Raym. 262. 1 Wms. 47. 3 Wms. 337. Stra. 892, 552, i = IP 


Booth or Gould & Johnſon. S8. 0. 1 Gal 


25. 
Raym. 838, 
15 Aſſumpſit Plaintiff declared, that in Conſideration the 539: 
Plaintiff's Teſtato2 did, at the Requeſt of the Defendant, E-cor. 
receive as Gueſts into his Houſe ſich Chtldzen and find them 
Necefſaries, he the Defendant did pꝛomiſe to pay the Plain⸗ 
tiff's Teſtato2 what it ſhould come to. Defendant pleaded the 
Statute of Limitation ill ; and the Platntiff demurred, and 
had Judgment in Common Pleas, and Erro2 thereof bꝛought 
here, and common Erroz allign'd. Broderick fo2 rhe Plaintiff 
in Erroz. The Agreement was to receive ſuch Childzen, ut Variance | 
, Hoſpites, into the Teftatoz's Þouſe, and to find them Neceſſa- cement. 
ries ; and Averment is, that he received them into the Þouſe 4 87. 
and found them Neceſſaries, without ſaying that he had re- ws ow 
ceived them ut Hoſpites, and the Law does annex ſeveral ſub: Piz G 
ſtantial Privileges to the Condition of an Hoſpes; ſa that to 393: 
receive one generally into an Þouſe and finding him Neceſſa- *** 59* 
ries, is very different from receiving him as Hoſpes, and there- 
fore the Agreement not purſued; and Hoſpes fs a diſtint Thing 
from Servants, Appzentices, &c. And yet it is aver'd. here, 
it might be, that they were received as Servants oz Appzen⸗ 
tices; and where one Declares upon an expzels Agreement, 
one muſt bzing himſelf erpzeſlp within it. 2 Leo. 53, 73. 
1 Saund. 6, 7. 1 Sid. 309. Yelv. 87, 175. 2 Cro. 245. 1 Jones 


441. all upon a Cartance from the Agreement, 


Parker contra quoted Pop. 193. 
Holt 3 


8 


— 
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Opinio. 
Vide 6 Mod. 
227,259, Ce. 


_— 


Holt, C. J. Mone of pour Caſes comes up to the Caſe in 
Queſtlon; koz the Caſe of Hargrave and Rogers, 2 Cro. 45. 
Yelv. 52. was, A. bound himſelf in a Bond, with a Condi- 
tion, that a third Perſon ſhould appear to an Action upon 
eight Days Tlarning; and that if he were condemned, then 
he would anſwer the Condemnation. The third Perſon ap- 
pears in an Action without eight Oays Notice, and is con⸗ 
demned, that ſhall not fo2feit A.'s Bond, fo2 he being a third 
Perſon, can't do an Action to alter the Terms of A.'s Agree- 
ment; as if A. be bound to B. to pay him 100 l. B. may 
take any collateral Satiskadion fo2 ft: But if the Con- 
dition were to pay C. 1001. there C. ſhall not receive any 
collateral Satisfaition to ſave the Bond; fo2 he can't alter 
the Terms of an Agreeinent made between Strangers. And 
as to the Caſe in Jones 441. the Conſideration is, that the 
Jlaſntiff (hall pꝛocure J. S. to renounce Adminiſtration ; ſo 
there is an Ac to be done by J. 8. to entitle himſelf to an 
Afion ; fo2 ik he does do nothing, though the other renounces 
Adminiſtration he has no Cauſe of Action; koz the Agree⸗ 
ment was not to pay ſo much Monep if the other renounced 
Adminiſtration generally, but if J. S. did p2ocure him to do 
it; ſo that Caſe quite differs from this. And as to the Caſe 
of St. Catharine's Hoſpital, which you quote out of Leon. the 
Agreement muſt Have been thus: In Conſideration that A. 
at the ſpecial Inſtance and Requeſt of B. would build a Youſe 
fo2 B. that then B. would pay him ſo much Money fo? it. 
And in his Declaration he does ſay, that he did butld the 
Houſe, but does not ſay he did at the Requeſt ok B. and 
he needed not to do it; fo2 the Agreement was not, that he 


- ſhould build a Houſe when the Defendant did requeſt him, 


but the Agreement was abſolute to build a Þouſe, and to that 


Agreement he was bzought at the Requeſt of the Defendant ; 


and he quoted 2 Cro. 404. 1 Cro. 194. Jn Conſideration 
that the Plaintiff at the Requeſt ok the Dekendant would 
marry the Oefendant's Daughter, he pꝛomiſed to give him ſo 
much Money. And the Plaintiff in his Declaration avers, 
that he did marry her, without ſaying that it was at the 
Requeſt of the Pefendant ; and held to be well in itſelf with- 


out any Requeſt oz Yelp of a Gerdick. And he put a Caſe, 


Vide 6 Mod. 
227, 259, 
260. 


where the Agreement was, that the Plaintiff ſhould put his 
Son as an Apprentice to the Defendant fo2 ſeven Pears, and 
that the Defendant ſhould find him Meat, Ozink and Cloaths. 
The Plaintiff bzought his Action againſt the * 

with⸗ 


— 
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without averring he had put his Son to him fo2 ſeven Pears; 
and held, that the Action did not lie, koz there it was Part of 
the Agreement, that he ſhould put his Son to him, and the 

Defendant was not to p2ovide fo2 him, it he had not been put 
to him as an Apprentice fo2 (even Pears. Vide 2 Jones. And 
per lui, the Caſe in Yelv. 175. was againft all Reaſon. And 
if the very Cale in Terms were to be adjudged over again, he 
would be of a contrary Opinion to it; fo2 it was to pay ſa 
much Boney befoze the Plaintiff did take his next Journey 
to London, and the Erception taken, That the Plaintiff had 
not averred that the Journey mentioned in the Declaration, 
was the Plaintiff's next Journep after the Agreement; koz if 
it were the nert, then by their own Confeſſion the Action lap; 
and if it were not the nert, then there was another Journey 
befo2e, and then too the Action well bzought. And he put the 
Caſe in 2 Saund. 373. Tate and Lewen in Conſideration that 
the Plaintiff's Inteſtate at the Requeſt of the Defendant, did 
find him diverſa Veſtimenta & omnia Materialia adinde ſpeCtant', 
he p2omiſed to pay him all that he ſhould reaſonably deſerve fo2 
the ſame. Plaintiff bzings an $fton, and avers that he did 
lind diverſa Veſtimenta & Neceſſaria pred. and not a Wo2d men⸗ 
tioned of Neceſſaries befoze, but only Materialia, and that he 
deſerved ſo much fo2 them: Pet ft was held good. And this 
was upon a Judgment by Dekault mov'd in Arreſt of Judg- 
ment, upon a Retozn of a Writ of Enquiry of Damages. Vide 
Stile 163. Johnſon and Abington, the beſt repozted Caſe in the 
whole Book, koz it is plainly and ſenſibly repozted: The Agree- 
ment was, That in Conſideration the Plaintiff would deliver 
to the Dekendant's Son ſo much Ware as he ſhould deſire, 


the Defendant pꝛomiſed to pay what they ſhould be wozth; and 


the Plaintiff avers in his Declaration, that he did deliver 


ſuch Goods to the Defendant's Son, which were received by 
him, without ſaying it was at his Deſire: And that was held 
good, without any Reſpet o2 Yelp of a Uerdi#; fo2 the Accept- 


ance of the Son is Tantamount to a Deſire, tho' he never did 
verbally deſire him. So here is an Agreement, That in Con- 
ſideration that the Plaintiff (ould take into his Houie the De⸗ 
fendant's Childzen to be his Gueſts, the Oefendant would pay 
him fo2 their Diet what it ſhould be wozth; and the Beach 
aſſigned is, That he did take them into his Houſe, and did 
diet them, &c. without ſaying that they were as Holpites : 
But ſure the Thing ſpeaks itſelf, and they ſhall be intended to 
be as Gueſts, if. the contrary don't appear of the other © ide. 
And if the Wozd Holpes had "or at all been in the — 

| 8 
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it would be intended prima facie, That he was to receive them 
as Gueſts; pet upon the Evidence that he agreed to take them 
into his Houſe, and find them Meat and Dzink, he could not 
be nonſnited, and the Averment is full and compleat as can 
be; and it would be a very kozeign Intendment to take them 
to be Servants oz Appꝛentices, 02 other than Gueſts ; and if 
ſuch a Thing were, it ought to have come of the other Side. 
And per Powell, Jn this very Caſe it was held in the Common 
Pleas, That taking one into his Þouſe and finding him with 
Meceſſaries, was to receive him as a Gueſt, as much as if it 
had been ſo expzeſſed, fo2 WWo2ds impozt ſo much; and if it 
were not ſo, the Defendant ſhould Have come with a Bene & 

| Verum eſt, and confeſs the receiving and finding Meceſſaries, 

— a. hut alledge that they were there as Servants, &c. And Judg⸗ 
ment affirmed per tot. Cur. 


am Richard Rains and the Commiſſary of the Dioceſe 


Bong ated, of Canter bury . 

L= r 

1. 78. NE Rogers a Seaman died beyond Sea: The Place of 
2288 his Habitation while in Evgland was Sandwich within 
3 Salk. 70, the Dfoceſe of Canterbury, and he had Bona notabilia in other 
10 ;oz, Dioceſes within the Province of Canterbury, and the Com⸗ 
304. © miſſary of the Dioceſe commits Adminiſtration to the Mike, 


Ld. Raym. and a Credito2 of the Jnteſtate is ſet up in the Prerogative 
* x Court, to cite in the Woman to have her Adminiftration re- 
: Mod. Ca. in pedled; and to this Suit a Pꝛohibition was moved foz, and 
Law and Eq. j Rule niſi to Day. And now the Judge of the Prerogative 
1 Was. 43, Court alledging that this was in Derogation of his Juril⸗ 
766, 767. Dittion, which he deſired to maintain; and it appearing on the 
3 Was. 371. very Suggeſtion, that there were Bona notabilia, it was urged, 
2 m— That that was a Confeſion that the Adminiſtration com- 


16. Se, 27, mitted by him was void, and none ought to be pꝛohibited to 
repeal a vofd Adminiſtration. 


Holt; e do not p2ohibit you from committing Admini⸗ 
ſtration, which you may do, if the Adminiſtration committed 
by the Commiſſary be void as you ſay; but we p2ohtbit 
the Repealing of an Adminiſtration, which fo2 ought we 
know is duly committed; and if ft be by the Archbiſhop, 
Quatenus he is a Metropolitan, though there be no Bona 
4 nota- 


—ü— 
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notabilia, it is good till repealed, and if it be void, he may 
commit a new Adminiſtration without any moze ado, and then 
let the two Adminiſtratozs contend the Matter between them: 
But we will not repeal this, becauſe it is in Derogation of 
your Jurisdi#ton below; fo2 you yourſelves would commit it 
to this Perſon that now has it. But all the Queſtion fs, 
Whether you oz they ought to grant it of Right? And where 
you both pꝛetend Right, it will be hard to let you be pour own 
Judge; and all depends upon the Conſtitution of the Pꝛovince 
of Canterbury; fo if there be ſuch a Uſage fo2 them to grant 
Pzerogative Adminiſtration, it is hard to hinder them of it, 
and the Matter being thus, it is fit a Pꝛohition ſhould go, and 


then we will give Judgment final, and then you map bzing 
CUrit of Erroz, if you pleaſe. | 


And bere it was ſaid, That if Adminiſtration be committed 
in a Dioceſe where there are Bona notabilia, though ſuth Gzant 
be ipſo facto void, pet they don't grant a new Adminiſtration 
in the Prerogative Court befoze they repeal that, and in that 
Cale they ſhall not be p2ohibited : But this here is different, 
being a Mueſtion of Right. At laſt it was p2opoſed as an 
Expedient, to try the Queſtion, that Sir R. R. ſhould bzing 
Caſe againſt the Commiſſary, fo2z granting a Pꝛerogative 
Adminiſtration to the Pꝛejudice of his Jurisdiffon, oz that he 
ſhould bzing an Indebitatus Aſſumpſit fo? the Fees, as fo2 Monep 
received to his Aſe. And the laſt was done by Conſent, 


Taylor ver/us Rains. 


E befoze Marriage had Articles of Settlement made Baron and 
with her intended Husband to this Purpoſe. She being 1/0... Ar. 
poſſefſed of Leaſe fo Pears, the Articles were, that ſuch Per tices. © 
fon ſhould Have the P2ofits of the laid Term, as the Uife see Comber. 
ſhould by Writing under her Þand, oz by her laſt Mill, ap- . 
point. The Woman the Day befoze her Marriage makes a Caſes 21. 
Will, deviſing the Truſt of the Term to B. and then mar⸗ : — 
ries, and after her Death, the Executoz appointed in that sid. 58. 
Will would pꝛove it in the Spiritual Court, and the Pusband 2 Vent. 19. 
moved fo2 a Pꝛohlbition, upon Suggeſtion, that ſhe was a Spo 2. 
Feme Covert at the Time of her Death, and therefo2e could not Sa. 339. 
make a Mill oz Executoz. 4 Co. Forſe & Hemblinge's Caſe, bag 65. 
And it was agreed now by the Court and Bar, That a Feme cb 276 


Hob. 216. 
Covert Hard. 463. 
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Ld. Raym. Covert could make no Will, but either as Executrir, oz by 
1 Vern. 408. COnſent of her Pusband, o2 of luch Goods and Chattels 
2 Vern. 104, as by Marriage are not given to the Þusband, and that 
328, 329, likewiſe by Conſent of the Pusband. And it was agreed by 
pic Chan. the Court, That this Will tho' in Purſuance of a Settlement 
84, 255, 44. 02 Articles befoze Marriage, was not ſuch a Weill of which 
—_ Wo, they had any Jurisdition below, but it amounted to an Ap- 

' © pointment in Equity, who ſhould have the Truſt accozding 

to the ſaid Articles. And it was farther adjudged, that if 
Prohibition one has the Truſt of a Term fo2 Pears and dies Jnteſtate, 
tence. his next of Kin ſhould have Adminiſtration of ft, and Admi⸗ 
Vide antes Myiftration may be granted quoad, &c. as well as an Executo2 
6 Mod. 152. map be quoad. And it was likewiſe declared, that the Way 
1 Show. 158, here had been to grant Adminiſtration to them to whom ſhe had 
1 appointed the Truſt, and not to proceed by Map of Pꝛobate 
. of Will, and held a Prohibition might go after Sentence in 
Win. 8. this Cale per Cur. 


— 


8. C. Id. Hart & Longfield. 

Raym. 841. 

8 HERE were ſeveral Counts; and Demurrers to ſome, 
Demurrer to and Iſſues taken upon others. And one tro which there 


W was a Demurrer was this; the Platntiff declared, Chat 
1 Salk. 218, Whereas ſuch a Day and Pear the Defendant was indebted to 
219. him in ſuch a Sum, fo2 nouriſhing Edward Longfield at the 
.. Requeſt and Inſtance of the Defendant, he the Defendant did 

p2omiſe to pay him. There was alſo a Quantum Meruit fo2 


nouriſhing the ſaid Edward Longfield fo2 the ſame Time. 


Exception . The firſt Exception was, That an Indebitatus Aſſumpſit did 
not lie in the Caſe, & vide Mo. 701. Cro. Car. 107, 194. A. 
deſired B. to be Attozney fo2 J. S. and undertook to pay him 
his Fees, and ſuch Fees as he ſhould give to Counſel. And 
adjudged, That an Indeb. would not lie againſt A. 2 Vent. 36. 


* 2. Second Exception was, That the firſt Declaration being 
alk. 213. an Indebit' fo2 nouriſhing of Edward Longfield fo2 ſuch a Time, 
there is a likewiſe a Quantum Meruit fo2 the ſame nouriſhing 
which is contradiſtozp, that there ſhould be one Agreement to 
pay i much, and another to pay a Sum incertain, and both 

and, | 


Halt 3 
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Holt; There can't be two Agreements, and both ſtand fo2 %%. 
the ſame Thing at the ſame Time; koꝛ in ſuch Caſe, the laſt 
would deſtroy the firſt, and the laſt would only ſtand, but the 
Way had been to aver them to be different Childzen ; and that 
is the right way, when a Quantum Meruit and Indebitatus fg Y antea 11 
b2ought fo2 the ſame Thing; fo2 here you ought to multiply '**: 1 
Edward Longfield as often as you multiply your Oeclaration. by 
But as to the other Objection, Can't A. be indebted to B. fo2 Fo 
doing good to C. fo? if A. ſhould ſay to B. Give ſuch a Muan- tt 
tity of Goods to C. upon my Account, and J will pay you; o2 | tl 
make J. 8. a Cart, and J will pay you fo? it; ſure an Indebi- 1 1 
tatus will lie againſt him (A.) in that Taſe, and the Sale pꝛo⸗ il 
perly is to him upon whoſe Requeſt it is given, and not to | 
bim to whom it is given: But an Indebitatus will not lie fo2 Note. bl 
being an Attozney to a third Perſon, becauſe in that Caſe his 
being an Attozney on Reco2d, is what entitles him to Debt; 
and therefoze if another do p2omiſe to pay, yet he, fo2 whom i 
he is an Atto2ney on Reco2d, is not diſcharged ; and therefo2e | l 
the other can't in that Caſe be liable to an Indebitatus. And in | 
the Caſe of the Cloth put befoze, no Action lies agafnſt him } 
to whom it is delivered, but only againſt him upon whoſe Re- | 
queſt it is (old. And the Court direfed the Plaintiff to enter 


a Non Pros. upon all but the firſt, and take Judgment upon Judgment: | } j 
that, and ſo it was done. | | « | 


Domina Regina & Pigeonry. 


11 fo2 that he did put Quoaddam Venenum, (Anglice, N il 
Antimony) into a Cup of Beer, and gave it to J. S. 33 e e | 

| e's P. e. | 

1ſt Exception was, That Venenum is Latin fo; the generfcal 8 or 
Moꝛd, Poiſon ; but not fo2 any Species of it, as this is; 9 0. 5: 


but this Exception was over-ruled upon the Caſe in Hard. 7" Ryan; 
361. | 


1169. 


The 2d Exception was, That he was called by the Addition 
of Alchymiſta, which was none at all. But the Court would 
not quaſh it, having a freſh Memozp of a foul Pzaitice not 
long bekoze by intoxicating Phyſick, 


P p Syl- 
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Sylveſter's Caſe. 


Alien Enemy E was a French Refugee ; and to an Action brought by 


mo him, it was pleaded in Abatement, That he was an 
F:4 6Co.47, Alien Enemy bozn, under the. Ligeance of the French King, 


7,Co. 16, 1, then in Mar with the Queen; and to this there was a De⸗ 
©. xr. murrer. And per Cur. The Plea is good; fo2 though he be a 
142, 683, P002 Refugee, and under the Queen's Pꝛoteſtion, which does 
1 Roll. Abr. enable Him to (ue, yet whether his Pꝛoteſtion be ſpecial, o: 
1 Banv. 325, General as by P2oclamations, he ought to plead it. And per 
Conclulion of Cur. Tf a CUrit be abateable in itſelf, as being ko: a wong 
* _ Man, Defendant may ſap Petit Jud. de Billa, becauſe there 
28535 the Action is fll conceived ; but where the Writ is well con- 
Stra. 1082, Cefved, but bad fo2 Miſnomer, Defendant can't conclude ſo. 
And ik an Alfen Enemy come into England without the 
Queen's Pyoteftion, he ſhall be ſeized and impziſoned by the 
Law of England, and he ſhall have no Advantage of the Law 
of England, no2 fo2 any MUrong done to him here; but if he 
has a general oz a ſpectal Pzotetton, it ought to come of his 
Side in Pleading. Per Cur. 


Judgment a= Per Cur. To have Judgment ſigned againſt a caſual Ejeckoz 
1 ſtand, all Things muſt be very fair of the Plaintiff's Side, koz 


4210 118. the Defendant loſes his Poſſeſſion by a fictitious Pꝛoceeding. 
Lav and 3 118. Stra. 531, 899, 960, 1180. 


Domina Regina & King. 


Indictment of - 
* ape N Jndi#ment of Fo2gery removed up out ok London, 
Vid 1 Hawk. and demurred to here. The Caption was, That per 


183,184,187. Sacramentum of the Jury by the Names proborum & legalium 


On oP» hominum, qui pro Domina Regina pro corpore Com. pred. 
221, triat. jurat. & onerat, exiſtentes præſentat. exiſtit, quod the De- 


3 Leon. 170. fendant, &c. falſo & malitioſe, &c. quodd. ſcriptum Obligato- 
* rium fabricavit & contrafecit. And ſeveral Exceptions were 
1 Salk. 342, taken. | 

371, 375 

Exception 1. 1. To the Caption, there being no Gerb to the Nomina- 
Fita G. 266. tive qui triat. jurat. & onerat. exiſtentes; and ſo it was ſaid to 


be Nonlenle. | | 
2 | 2, Ex⸗ 
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2. Exception was, That the Crime charged was the Except. 2. 
kozging kallly, whereas it could be no Crime, if it was not 
truly fo2ged. 


3. Ik it were a Fo2gery, it could not be Scriptum Obligator. Except. 3. 
fo2 a fozged Deed is not Obligatozy; therefoze it ſhould be fo2 


fozging quodd. Scriptum, purpozting a CUriting Dbligatozy. 


4. Exception, That a Foꝛgery to the Pzejudice of Mo- 1 Sal. . 
body can't be a Crime, and the pꝛetended Bond could be to 14. Raym. 
Mo-body's P2ejudice , foz it was a Bond to the Sheriff of 53. Fes 
London, fo2 the Appearance of a Perſon under Arreft a die 7468, 1462, 
Purificationis in octavis diebus, and there is no ſuch Day, 1523. 


and therekoze the Bond is not acco2ding to the Statute, ideo 138,87 


8, 261, 262. 
votd ; and by Conſequence the Foꝛgery no Crime, becauſe no ; Wins. 419. 


Prejudice to any. 


Stra. 18, 19, 


747, 901, 
1144. 


But it was reſolved by the Court, 1. That this Indick⸗ 


ment is to be conſidered as ik it were an Jndi#ment of High “ 


Treaſon; and if it were ſuch, it would be good notwith- 


ſtanding the Caption, foz that was no Jncertainty in the 
Charge. | | 


And per Holt, What Matter is it whether a Man be hanged 
by good o2 bad Latin, and he could ſhew wozſe Latin than this 


in many Urits, as in the Writ of Adjournment, which runs 
thus, Rex Juſticiar, ſuis ad Placita coram nobis, &c. 


And as to the 2d, The falſo fabricavit is as much as to ſay, 
That he being a falſe and malicious Man, did fozge ; and not 


that the Fo2gery was a true Fozgery, but the Thing fo2ged 
was not true, but falſe, 


And to the 3d, That it could not be Obligatorium if it was 
fo2ged, it is not in Truth and Reality binding, but in Shew 
and Appearance it is; and that is enough: So it is an Obli⸗ 
.gation though a falſe one. 


To the 4th, It was held firſt, that the Octavis diebus may 
be. well underſtood fo2 the Octave of the, &c. Beſides, theſe 
Bonds are not meerly void by the Statute, but only voldable; 

and therefoze you muſt plead the ſpectal Matter, and not Non 
eſt factum: And you may ſay, That a fozged Bond _ 

9: 


I 


12 
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J29-body, (as in Truth it docs not) and infer from thence, 

that it is no Crime to koꝛge. And the Queen had Judgment, 

and King ſtood in the Pillow; though the Caſe of the King 

tro og and Queen verſ. Throwbridge, Trin. 6 W. & M. was quoted, 
257 where Judgment had been reverſed upon a Writ of Erroz koz 
want of a Nominative Caſe to the Uerb. And here the Cap- 


tion wanted a Aerb to a Mominative Cale. 


—_—_— 


8. C. Id. Brook & Biſhop. 
Raym. 823. | | 
5 == ht Reſpaſs fo2 breaking the Plaintiff's Cloſe, and entering 


into it, treading his G2aſs, and cutting ſo many Trees 
to the Muantity of ten Cart-loads, and carrying them away 
on ſich a Dap, Tranſgreſſionem pred” continuando, from ſuch 
a Time to ſuch a Time. And after Gerdiſt fo? the Plaintiff, 
Entire Da- ft was moved in Arreſt of Judginent, that Damages were 
776 ;., entire, and Part of the Treſpaſs did not lie in a Continuando, 
L4. Ray. 329, und pet Damages were given fo2 that too. And though 
240, 241, it were objefted, Jf it could not be continued, no Damage 
7 Mod Ca. ! in Could be given in Reſpef ok it, accowding to Butler and Hodges's 
Law and Eq. Caſe ; pet under this Continuando ſeveral new Afﬀs of Treſpaſs 
on rg _ might be given in Evidence, and ſo Damages recovered fo2 
Stra. 422, them. | | 
1140, 1036, | 
Opinio. Per Cur. The right wap in Treſpaſs fo2 repeated Aﬀs of 
Treſpaſs would be, that on ſuch a Oay, and Diverſis aliis die- 
bus & vicibus, between ſuch a Day and ſuch a Day, the De- 
fendant did ſo and lo. Vide 20 H. 6. But in this Caſe the 
Contiruand. Continuando is fmpoſtible, and therekoze no Damages could 
1 — 8 638. be given koz it, and the only Miſchief poſſible would be that 
6 Mod. 3 Of giving other Ads of Treſpaſs in Evidence by Pꝛetence of 
Comber. 193, it: But that ought not to be ſuffered, and therekoze not to be 
5 Mod. 158. intended. 
2 Mod. 253. 3 
Another Exception was, That the Declaration was gene⸗ 
rally of Eaſter Term, and pet it appeared that the Treſpaſs 
was committed after the 21ſt of April, which was the Quinden. 
Term Mo Paſch. But per Cur. That Term was adjourned by Pꝛocla⸗ 
1-1, mation to the ſecond Retozn, which was the 29th. All Decla⸗ 
rations ſhall refer to that ; and Here the Pann had Judg: 


Judgment, me nt, 4 


Domina 
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Domina Regina & Foxworthy. 


E was attainted of Murder, fo) the Murder of one who Pardon of 
had come in Ald of the Conſtable to arreſt him upon a wage.“ 


Clarrant, And having obtained his Pardon, he was byzought see 2 Hawk. 


to the Bar to plead; and it being read, the Mond AttinRurat' 3938 214, 
was not in. es 637, 709. 


CThereupon Holt aid, we would conſider bekoze He would 
allow it, upon which he was remanded; and at another Time 
the Da don being amended, and Attincturat put in, he was 4#2@er. 
bzought up, and the Pardon allowed, which was upon Condi⸗ 
tion that within ſuch a Time he. would repair on board one of 


the Qucen's Ships, and ſerve three Vears in the Weſt-Indies 
on board it, 


And Dee moved fo2 Leave to charge him with an Aion in 
the Cuſtody of the Parſhal: But koz that if he could not pay 14. Ray. 848, 


the Debt oz find Bail, the Pardon might be thereby kruſtrated, “ 
We Court would not grant Leave. 


And it was agreed, That if in this Caſe after the Al⸗ Note. 
lowance of the Pardon he had byoke the Peace, he might + haha 
notwithſtanding the Pardon, be detained fo2 that Offence to 
the ©eftrution of his Pardon; and in ſuch Caſe he would 
be byought up here again, and asked, What he had to ſay 
why Sentence ſhould not paſs ? And if he pleaded the Par⸗ 


Don, the Attoznep General would reply the Condition and 
Breach, &c. 


Robinſon & Walker. 5 8. C. r Salk. 


393. 

N Covenant the Plaintiff declared, That the Defendant %. 

and J. S. did convenire pro ſe & quolibet eorum, &c. That „ eee 

they oz either of them would lade lch a Ship at ſuch a Place, Oc. prox. fag. 
and pay the Plaintiff fo2 the Freight, &c. And the Dekendant 

pleaded in Abatement, that the other Covenanter was in full 


Life, not named in the Grit. And it was agreed by all, Chat 
Obligamus nos & utrumque noſtrum, was joint and ſeveral, 


Ls 


bo +07 But 


0 


Supra wa." — 
. * 2 
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2 Diver- Wut Holt declared, he thought there might be a Diverſity 
Vide 2 Co. io. between A. and B. conveniunt & quilibet eorum convenit, ant A. 
5 Co. 53, 119, & B. con veniunt pro ſe & quolibet corum; fo2 in the firſt quilibet 
Dyer 69, 19, corum convenit expꝛeſly ſerves the Lien, but pro quolibet eorum 
310. ſeems to go to the Thing to be done; that is, that they both 
LE run ' Q2 cither of them would do it. And one may covenant, that 
408. he 82 A. will do ſuch a Thing; ſo if two covenant that they 
Ld. Raym. gy one of them ſhall do ſuch a Thing, that is a joint Cove- 
Sus os,” nant only; and the Wozd conveniunt, and not pro quolibet 
553, 610, eorum, makes the Lien. But reliqua Cur. contra. And no Dif- 
RE ference between this and the Caſe of Obligamus nos & utrumque 
Swen noſtrum. And Judgment quod reſpondeat ulterius. 


S. C. 1 Salk. ge 11 

24. ; Cutting W& Williams. 

e. Ld. 

Raym. 825. | p 

nor... RROR of a Judgment in Com' Banc' ſeperal Counts 


below, and one of them was upon the Cuſtom of Wer⸗ 
chants, declaring upon a Note given by the Defendant to the 
Plaintiff, promifing to pay him ſo much Money and ſeveral 
Entire Da- Damages, but one Judgment koz the Plaintiff below fo2 the 
Arte 152. leveral Damages; aud now it was afligned fo2 Erroz, Chat 
Hob. 6.” the Count upon 'the Cuſtom of Merchants was void ; ann 
8 15 therefoze there being one entire Judgment, all was void, ann 
. 24. Judgment ought to be reverſed in toto. And the Caſe of 
2 Martin and Clerk was quoted as an Authozity in Point. 
2 Danv. 457, 
. Note here, Both the- Damages were caſt up together, and 


13382. Judgment fo2 them, with a Que in toto ſe attingunt to fo. 
+2 — 2 much, that is, quod recuperet damna ſua predict. aſſeſ. quæ 
Stra. 1036. in toto ſe attingunt to ſo much, which Total compꝛehends 
both the Damages: But to maintain this, that is, that 
Judgment might only be reverſed in part, the Cale of Jacob 
and Mills in Hob. 6. Cro. Car. 349. were urged, Mo. 708. 
ſame Caſe in Effeck. But of the other Side was quoted the 
Caſe fn Cro. Jac. 424. A Judgment in Point to the contrary 
four Pears after, where the Judgments are diſtinff and upon 
diſtint Laws; as in Dower, where the Judgment fo2 Re- 
covery of the "Dower is by Common Law, and to recover 
Damages by the Statute of Martbridge, oz in a Quare Im- 
pedit; fo2 there is Judgment fo2 the Church at Common 
Law, and foz Damages by the Statute; and in that Caſe, 


4 Judg⸗ 
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Judgment may ſtand koz one, and be reverſed koz the other. - mo 
Allcyn 74. 1 Ro. Ab. 775. pl. 4. Action upon ſeveral Pꝛomiſes, | 1 
and ſeveral Damages aſſeſſed, and one Judgment koz both; 
and upon a Writ of Erro; it appeared, thar an Adlon did not 
lie fo2 one ok them, and therekoze Judgment reverſed in toto. 


i Keb: 232. The Caſe in Hob. 6. is denied to be Law, and 
ſo was the Caſe of Bernard and Bernard, M. 22 Ca. 2. in B. R. 


2 Keb. Stile 121, 125. Aſſault and Battery againſt thzee, one 
whereof was an Jnfant, and all of them appeared by Attozney | 
and Judgment againſt all; and it was reverſed in toto, becauſe 
the Infant appeared by Attozney. 3 Keb. 192, 213. 1 Vent. 


27, 39. 2 Keb. 506, 535. 2 Saund. 379. The Map had been 


to enter a Remittitur fo2 that which is not maintainable, and 
take Judgment fo2 the Reſt. 


Holt; It has been held as you ſay in the Caſe of Jacob and 9p#»# Curie. 
Mills, but certainly ever ſinte the Courts have been of a con- 6970: .,. 
traty Opinion. And there are but two Judgments in the n Roll. R. 24. 
Books, that favour that Opinion of reverſing Judgment in | 
Bart; and IJ remember to have heard it debated here many 
Pears ago, and the Court then were of Opinion, that it 
would be bad in the Whole, fo2 the whole Judgment is wrong, 
fo? it is fo2 moze Damages than ſhould have been recovered, 
and not fo! ſo much Damage upon one Pꝛomiſe, and ſo much 

upon another Pꝛomiſe; koz if it were ſo, it might perhaps be 
ſeveral Judgments, and in Conſequence one might be reverſed 
without the other: But the Judgment here is to recover 
Damna piæd. which are the whole Damages, | 


Ind Powell ſaid, he had known the Caſe of Jacob and Alleyn 75. 
Mills denied to be Law many a Time, and that there are geb © | 
twenty Reſolutions to the contrary; that is, if a Remittitur be re ag 
not entered koz Part, that it will be bad koz all; fo2 the Judg⸗ | 
ment is of the hole: And they were all of Opinion, if one 1 
of the Declarations were ſuch, on which no Damages ought ö 
to be recovered, it would be bad. | x 


And per Holt; As to that Point, he Had p2opoſed it to all Cuſtoms of 
the Judges, and that they were all of Opinion, That a De- enn 
claration upon the Cuſtom of Merchants upon a Note, ſub⸗ 
ſcribed by the Dekendant to the Plaintiff koz lo much Money, 

02 pꝛomiſing fo much Boney, was void; fo2 it tended to make 
a Mote amount to a Specialty. And Judgment ſuper inde 
was reverſed in toto. Per tot. Cur, —_— 


Owen 


| 
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Owen & Atkinſon. 
Amendment FTER Plea pleaded, and Replication and Rejoinder to 
ping Fo Part, and Tffue, Notice of Trial with Pꝛoviſo as to 


Vide antea 49, 
102, 18 
1 Mod. Ca. 
Law and Ea. 
226. 

Ld. Raym. 


951 16, 134, 
183, 548. 


S. C. 1 Salk; 
258. 

2 Valk 650. 
Antea 70, 
121,37. 
New Trial 
denied after 
Trial at Bar. 
Affidavit. 

5 Mod. 88, 
350. 

6 Mod. 18, 
22, 307. 
Ld. Raym. 


514, 1359. 


Gilb. Eq. 


Rep. 2. 
Stra. 1105, 
1142. 


the other, and Gule ſerved to make up the Iſſue, to carry it 
down to Trial; and the Niſi privs Roll being engrolled in 
" Parchment, but all the Pꝛoctedings above continuing in 
Paper, the Plaintiff had Leave to amend upon Payment of 
Coſts. Note here, the RecozD of Niſi prius was made up, 
tho' the Recozd above was not; and that was ſaid to be done 
frequently, and it is never denied to amend upon Payment of 
Colts, while Things continue in Paper: Note alſo, a Caſe 
can't be carried down to Trial by Pꝛovilo till the Iſſue is 
made up: And therekoze the Defendant ought to icrve a Rule 
upon the RNC; to make the Iſſue. | 


8 Fenwick. 


FT ER a Trial at Bar, and Gerdick ko: Lefſees in 
Ejetment, a new Trial was moved koz, upon the Me⸗ 

rits of the Caſe, and alſo upon an Affidavit bꝛought into 
Court containing in Subſtance, that the Ockendant's Qit⸗ 
neſſes were kept back by a Repozr ſpꝛead in Holland, where they 
were in their Map to England, that the Wiitnefſes that were 
already come over, had been laid by the Þeels; but the Affidavit 
did not name any who had ſp2ead the Repozt, 62 that it was 
by the Agents oz Perſons employed by Fenwick. And though 
the Court were diſſatisſied with the Uerdi#, upon ſeveral 
HKeaſons, one whereof was that the Trial laſted about firteen 
Pours, and Abundance of Evidence were given on both Sides, 
yet the Jury were agreed on their Uerdit in Palk an Hour's 
Time. Pet the Court would not grant a new Trial: Ind 


the Caſe of Gay and Croſs heretokoze was remembzed; fo? 


the Court declared, that afrer a Trial at Bar they would 
not eaſily grant a "new Trial, moze eſpecially in Ejecment, 
where the firſt Gerdiſt is not peremptozp; and where there 
is no foul Pꝛaſtice made appear in the Jury, oz Party fo? 
whom the Gerdict was; as keeping back of Witneſſes, &c. in 
which Caſes alone it was diſcretionary in the Court to grant 
it. And here they begged Leave to mend their Athdavit, which 
was oppoſed fo2 this Reaſon, that now they had learnt of the 

Court 


p97. 


— 
—— 
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ä 


. 
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Court, what would do their Buſineſs, it would be dangerous 
to let them in to ſwear. it: To which Holt ſafd, That it was 
frequent in Chancery, after a Witneſs had ſwozn befoze a 
Maſter, to examine him again viva voce in Court: But Ser⸗ 
jeant Powys replied, that it was no frequent Thing ſo to do; 
fo2 in all his Time, he had known it done but twice. And 
Powell declared his Diflike of mending Affidavits, where the 
Party knew befoze what was neceſſary, and had not ſwozn it. 


Cooper aud the Hundred of Baſingſtoke. s. C. 1 Salk 


C. Id 


]* an Aﬀion againſt the Pund2zed upon the Statute of Win- Ko m. 826. 


cheſter, of IÞue and Cry, a ſpecial Uerdfi# was found at 
the Afſizes to this Effet, That the Plaintiff was travelling 
in the Highway, within the Pundzed of Michel; Devon; that 
thereupon he was there aſſaulted, and ſet upon by ſeveral Ma⸗ 


Hue and Cry. 
Taking in one 
Hundred and 
Robbing in 

another, Ac- 
lefaftozs to him unknown, who took Poſſeſſion of him, and tion lies where 


carried him into a Coppice hard by the ſald Highways in the w Robben 
Hundzed of Baſingſtoke, and there did rob him: The Queſtion por 4a; 
was, Whether the Þundzed of Baſingſtoke be chargeable with on che ald 


this Robbery? And this Caſe was argued ſeveral Times at 


and the Caſes there cited. Comyns 327, 345, 478. Stra. 406, 1170, 1247. 


mous Opinion of the Court, that the Pundzed of Baſingſtoke 
is chargeable, It has been endeavoured to maintain, that 
this Robbery was committed in the Þundzed of M. but it is 
moſt plain upon the Mozds of the Uervif, that it was wholly 
committed in the Þundzed of B. foz without all Mueſtion if 
there had been two Counties, as they are two Þundz2eds, and 
he had been taken in one County and carried into the other, 
and there robbed, the Robbers muſt have been tried, where the 
Robbery was committed: Now then if the Robbery be com⸗ 
mitted in the Þund2ed of B. by the expzeſs Mozds of the Sta⸗ 
tute it is chargeable, ſo that the Hundzed where the Robbery 
is committed, ſhall be liable to make Satisfaftion fo2 the Rob: 
bery: Now it is impoſſible in this Caſe to make the Robbery 
committed in the Þundzed of B. to be a Robbery from the Time 


of the Aſſault, which was in the Pundzed of M. fo2 there is 


no Manner of Reaſon to make a Relation in this Caſe, fo2 i 
7 | 


Statute of 
Winton, vidi 
3 Salk. 184. 


1 Show. 60. 
5 Mod. 150, 160, 263. 2 Salk. 613, 614. 3 Mod. 258, 287. 4 Mod. 383. 2 Saund. 379, 380, 423. 


| 
1 
| 
0 
F 
| 
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is no wap like the Caſe of Murder, where the Stroke is on 
one Day, and the Death on the other; there to ſome Pur- 
See 1 Hawk, Poſes there is Relation on the firſt Day, but not to all Pur⸗ 
79, 80. poſes; Jt has Relation to make all the Lands the Party had 
Nr 180, at the Time of the Stroke given Eſcheat, and to kozkeit his 
Hales F. C. Eftate fo2 Life to the King, but to other collateral Purpoſes 
54. it has not any ſuch Relation: Foz if a Man be indifed, fo2 
r Co.99- that he gave a moꝛtal Stroke to A. on ſuch a Day, whereof 
47. ' he languiſhed till ſuch a Day; and ſo the Jury does ſay, that 
5 Co. 2 Pt. the Party indicked did murder the Party flain on the Day of 
me the Stroke given, ft will be bad; but they may conclude he 
killed him on the Day ok his Death. 4 Co. 41. In this Caſe 
there is no Robbery committed till the Plaintiff is fn the 
Pundzed of B. fo? there the Taking away is, which is the Fat 
that makes the Hundzed chargeable : Beſides in the Caſe be- 
koze put of the Relation; Jf A. give a mo2tal Wound to B. 
on the 3d of March ſuppoſe, whereof the Party dies the laſt of 
March, between theſe two Days C. has received and com- 
kozted A. oz if a Conſtable had him in his Cuſtody, and ſuffer- 
ed him to eſcape between the two Days, C. ſhould not be ac- 
ceſſary to the Felony, no2 the Conſtable guflty of the Eſcape 
of a Felon. Vide 11 H. 4. 49. pl. 401. The Pardon of all 
Offences and Yisdemeano?s after the Stroke, and bekoze the 
Death, pardons the Murder that follows : That is, Suppoſe 
Pardon be of all Dffences committed by him bekoze the roth of 
March, that pardons the Stroke, and by Conſequence the 
Murder that enſues by the Death of the Party; but in our 
Caſe, there is not any Colour fo2 a Relation: Foz the Aſſault 
is not the immediate and efficient Cauſe of the Robbery, but fs 
only the Occaſion o2 Cauſe fine qua non of it; therekoze there 
is no Neceſſity of a Relation to it; and if there be no Rela- 
tion, then of Meceſſity that Pund2ed muſt be liable where the 

Faf is committed, and that is the Pundzed of B. 


This is not a new Caſe, but has been determined already. 
Hutton Dean's Caſe; A. is afſauited in one Þund?2ed, and 
flies into another Pundzed, ſtill purſued by the Robbers fn 
Purſuance of the Aſſault, he is there taken and robbed ; and 
there is as much Reaſon to make this Robbery relate to the 

_ firſt Aſſault, as there is in our Caſe, and there it is held 
that the Pundzed in which he was robbed, ſhould be only 
charged, that is, the Pundzed in which the actual Taking away 
was. | Y *” 


Any 
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And the Caſe in Goldib. allows this to be Lam: Thieves 2. Got: 


came upon a Carrier and ſeized on him and his Hozſes, and . 


d2ove his Hozſes into another Þundzed, and there they rffled 
his Maggon; and the Þundzed where the Rifling was, was 
not chargeable, becauſe it was a compleat Robbery, by taking 
the Carrier and the Þozſes into their Poſſefſion ; and the Ri- 
fling after does not make it a greater Robbery than ft was 
befo2e ; but if the Carrier had been left in Poſſeſſion of his 
Waggon and Hozſes, and only obliged to lead into that Place, 
and there the Goods were taken from him, there the Place 
where the Goods had been atually taken from him, had been 
charged. But the true Reaſon why the Þund2ed of B. ſtands 
charged is this; It is to be known that the Hund2ed is not 
charged becauſe they did not pꝛevent the Robbery, but becauſe 
they have not taken the Malcfaitozs after ; fo2 let the Mil⸗ 


chief be ever ſo great, if they appzehend the Malefaito2s 


within kozty Days, as the Law ſtands now, heretokoze 
within Half a Pear, they ſhall not be charged; then here is no 
Obligation on the Pundzed of Michel, Devon; fo2 there was 
no Robbery committed there, and the Robbery and Charge 
does not come upon the pundzed till it be compleated and 


conſummate, and they fail of taking the Robbers within the 


Time limited ; and fo2 that Oefault they are charged, and not 


becauſe of any Robbery committed; and the Þund2ed is not 


bound to purſue a Man fo2 an Aſſault, no2 fo2 a Battery even 


to Death, noz ſhall they incur any Fozkeitures fo2 not app2e- 


hending ſuch ©ffendersz and in this Caſe, there was no- 
thing done in the Hundzed of M. but the Aſſault ; and ik there 
be no Obligation on the Þund2ed of M. to take the Robbers, 


then of Neceflity the Hundzed of B. muſt do it, becauſe the 
one 02 the other muſt, 


, 136. * 


280. 


Obj. Suppoſe an Aſfault be made in one Þund2zed by Day, ©bj. 


and the Party is carried into another Wundzed, and kept till 
Night, and then is there robbed in the Night-Time ; it is not 
realonable in that Caſe, that the Pundzed where the Robbery 


is committed ſhould be charged, becauſe the Robbery is by 
Might. : 


Anſw. The Remedy fails there, becauſe there is no Reaſon Rep. 


to charge the Þundzed where the Robbery was committed, be- 
cauſe it was by Might: So ik he be taken in the Highway by 


Dap, 


i 


r 


77 — — 


160 
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Q. Cro. Car. 
267. 
1 Hawk, 202. 


Judgment. 


Day, and carried into a Dwelling-houſe within the Pundzed, 
and there robbed, the Afton fails, becauſe the Þundzed is not 
anſwerable fo; Robberies committed in a Dwelling-houſe ; but 
if he had been carried from the Highway into an empty WMaſte 
Douſe and there robbed, J will not deliver any Opinſon how 
that would have been: And he ſaid they were all of Opinion 
the Þund2ed ſhould be liable fo2 a Robbery committed in a pꝛi⸗ 
vate May. And per tot Cur' Judic' pro Quer', 
4 


r 


Pancipal Matters. 


A. 
A Patement. Time to plead in 


Abatement. (4. W Page 62 
Vide Pleadings. 


Abeyance, An Eftate-tail in Abey- 
ance, Oc. 20 to 27 

Action on the Caſe, vide Caſe. 

—— for Adultery, how to be laid, 
© I 82 

by the Principal of Furni- 
val's Inn, for Duties, &c. not 
maintainable. 116 

Actions tranſitory may be fixt, if the 
Defendant has not a Probability of 
an indifferent Trial. 


Term, 1. And vide 152. 
Adminiſtration. A Prohibition where 
Bona notab, were in divers Dioceſes. 


146, 147, 148 
| Adminiſtrator to pay Coſts, for not 


1.44 


going on to Trial. 98, 118 


40. 


quod dampnum. The Nature of 
hs Writ and Return, _ 45, 


46, 4 
Vide Highways. - 4 
Adultery, Indictment lies not for it, 
but Libel or Action. 81, 82 


Afidavits, What are neceſſary in 
grant a new Trial. 


Afidavit to put off a Trial at "X 
but denied. 121 


Agreement inter A. & B. a third 


Perſon can do no Act to alter the 


Terms of that Agreement, 144, 
145 


7 | Aiders and Aſſiſters in Deer-ſtealing. 
Adjournment of a Return of the 


From þ. 129 to 137 


Alien pleaded, and Demurrer thereto. 


150 
Amendment of a Record, &c, can't 

be by the Draught of Counſel. 102 
—— of the Record of Ni prius. 


. 49, 156 
„ Amend- 


Te TABLE. 


_—_ 


Amendment of the Placita, as being 
no Part of the Declaration, Page 


123 

of the Record, certified by 

the Warrant below. 124 
Apprentice, Vide Covenant, 


Arreſt, What is a ſufficient Arreſt. 8 
— on Proceſs below ill, becauſe 
the Plaint was levied before the 
Debt accrued. 5 
Arreſt of Judgment, vide Judgment. 
Aſſault on a Man's Wife and Solici- 


tation of Chaſtity, a Prohibition. 


78, 79 
Aſets. What makes compleat Aſſets, 
to charge the Heir, &s. 40 


 Aſumpfit to pay Money on Delivery 


of a Note. 12 


Attachment for hindring Arbitrators | 


from making their Award. 8 
one taken thereon, to be ex- 


amined on Interrogatories. 31. 


— againſt a Mayor for proceed- 
ing after a Certiorari. 1 
againſt Officers of an inferior 
Court, Se. 1, 2, 84, 85 
Attornies, None can be an Attorney 
of both Sides, tho by Conſent of 
Parties, 47 
Attorney not to be changed without 


Leave of the Court, tho' a great 


Cheat. | h 50 
1 
Bail on Hab. Corp. for removing a 


Cauſe from London to B. R. 
ſpecial. A Feme Covert 


held to ſpecial Bail. 10 
— geod Bail required by ſuch a 
Day, or Execution to go. 50 
— 2 Sci. Fac. againſt the Bail who 
had rendered the Principal. 51, | 


77, 98 | 


Vide Title Scire Fac. 


| 


| 


| . 


Bail can't render the Principal after 
Plea pleaded, Page 8 5 
may render the Principal pend- 
ing Error, &c. EP 98 
— to be put in before Motion for 
bringing in Principal, Intereſt and 
Coſts, 140, 141 
— filed after entring Judgment on 
a Warrant of Attorney. 95 


5 | Bail-Bond. Proceedings thereon after 


a Nonſuit, 54. 
— aſſigned and accepted by the 
Plaintiff, he can't afterwards ex- 
cept againſt the Bail, 62, 117 
— Of ſtaying Proceedings and 
other Matters on Bail-Bonds. 54, 
| 55, 62 
Bankrupt. The Statute of two Thirds 
in Number and Value pleaded, 
&c. 83, 90 
.—— Where one ſhall be a Bankrupt 
by refuſing Payment, tho' he does 
not abſcond. 139 
Baron and Feme. Vide Feme, Mar- 
riage Articles. 
bring Caſe for maliciouſſy 
indicting the Wife of a Riot, how 
laid. 104 
they ought not to join in 
Treſpaſs, for taking their Goods. 
10 
Bill of Exceptions, in what Caſes 1 
be allowed, or a new Trial. 53, 64 


Bills of Exchange, the Cuſtom of 


Merchants therein. 86 
Biſhops. Vide Peers. 


9 | Bond to pay Money when the Obligee 


puts in his Anſwer in Chancery, 
the Obligee is to give Notice. 63 
Bond and Judgment with Defea- 
ſance, not to ſue Execution before 
16 Junii, Obligee takes out a Fi. 
Fa. 20 Mai, Ge. executes it 
16 Junii, and good, 48 
Bridges. 


c 


The TABLE 


Bridges. One may be liable to Re- | 


pair them three Ways, viz. by 
Deed, by Preſcription or ratione 


Tenur@. Page 54, 55, 98, 99 | 


C. 


Capacity, The King's natural and 
politick Capacity. 8 


£5! 
Capias ad ſatisfaciendum. Vide Writ. 
Caſe. Action on the Caſe, for a 


falſe Return to a Mandamus. 37 
— For a falſe Return to Parlia- 
ment. 13 
Certificate. The judge that tried 
the Cauſe, though removed, may 
certify. 
Certiorari for removing Juſtices Or- 
ders, not to lie till after Appeal. 
10 
cx—— ſpecial, and the Orders there- 
by removed general, is ill. 
'Tis not uſual to ſend it to 
the Aſſizes, without ſpecial * 
11 


the Time of the Return. 138 


Cheſter. The Juriſdiction and Privi- | 
leges of that City. 92, 93 


Church and Chancel, and Communion- 
Table. Repairs thereof, &c. and 


Rates for the ſame. 69, 70, 121, | 


I22 


Common. One Tenant in Common 
_ ejets the ather, vide Leaſe, Entry, 


and Ouſter. 39 
Common Pleas Privilege pleaded by a 


Clerk, Replic. that he conſented. | 


| 97 
Continuance of Writs, viz. Sci. Fa. 
and Ca. Sa. Sc. 5, 68, 124 


remove all Plaints pending at | 


Conſtruction of Words, &c. Vide 
Grammatioal Conſiructions, and Ex- 
ſition. 

Copyholds not to be ſeized upon a 
Recognizance. Page 38 


| Coroner's Inqueſt is to fit before the 


Body buried, or an Indictment lies. 


| *"." "Gs 30 
Traverſable, and they ought 
to have the View. 16 


Coſts not to be had againſt the Pro- 
ſecutor, on an Information at the 
Bar. 8 47 

—— to be paid by Executors or Ad- 
miniſtrators, for not going on to 
Trial. 98, 118 

Coſts and Damages to the Huſband, 
for ſlandering of the Wife. 129 

Courts inferror, no Diminution lies 
thereto, 103 

Court of Honour, br Chi valry. Its 

Conſtitution and Juriſdiction. 125 


to 129 
Cuftoms, Frauds therein, how tried. 


Cuſtom of Merchants on Bills of Ex. 


change, &c, 86, 156 
Covenant. A Diverſity in the Words 
thereof joint or ſeveral. 154 


— ies not againſt an Infant Ap- 
prentice. 


I 
Covenants to fland ſeiſed to Uſes, 


Vide Uſes and Tenants in Tail, 


D. 
Damages. A Diverſity where ſeveral, 


and where entire in the Declara- 


tion, &c, 152, 154, 155 
Damages conſequential. 75 
See alſo Tit. Cots, 


4 | Date, 


be — Dae, on Is ——— s Sartre ů <wm_orcments ee _ _—. * 140 b 


| 
| 
| 
| 
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Date. How a Bond, Sc. ante- 
dated, is to be pleaded, Page 38, 


52 

Death of Parties inter Verdict and 
Judgment, hinders not the Entry 
of the Judgment. 39, 68, 94 
Debt by Executors againſt the Heir, 
who pleads riens per Diſcent mf 

a Reverſion, &c. ſpecially, and Re- 
plevin, and Rejoinder ; yet Judg- 
ment pro Quer generally. 40 to 43 
Debt brought on a judgment pending 
a Writ of Error. 62, 140 
Declaration. A Demurrer to Part 
thereof, and Iſſue to Part. 148 
Deed having no Date, or an empeſſible 
A 38 
Demand. When ſeveral, and when 
entire in the Declaration, a Dif- 
ference in the Judgment. 1 54, 88, 


89, 90 

Demurrer. Vide Title Plea, and 
124, 148 

Deer-ſftealing. A Conviction thereof. 
77 

— Of Aiders and Aſſiſters in 


Deer-ſtealing. 129 to 137 


Diſcontinuance not cured by Appear- 
ance, contra of Miſcontinuance 


after Verdict in pleading. 124 
Diſtreſs. If made again of the ſame 
Rent, the Remedy is Recaption, 


- l 
Diverſity in the Words of a Cove- 
nant joint or ſeveral. 154 


Dower, The Manner of pleading 
it, 
Error of a Judgment therein 
in C. B. and In nullo eff Errat. 


pleaded. 124, 104 
Dutchy-Lands are in the King's na- 


tural Capacity. | 78 


N 


| 
| 


[ 
= 


E, 


Ejectment. Where one Tenant in 
Common ejects the other, Leaſe, 
Entry, &c. not to be pleaded. 


Page 39 
Ejector caſual, Where Judgment is 
to be againſt him, 150 


Election. Where one owes Money 
on Bond, and on an Award, and 
makes a Payment. 123 

Error of a judgment in an inferior 
Court againſt the Bail, on a Sci. 

Fac. 351 7 

in Covenant in C. B. 71 

in an inferior Court, for not 

ſhewing the Cauſe to be within 


the juriſdiction. 103 
in Ejectment in Treland. 
| ibid. 


Error for that the Heir in Dower 
being an Infant, appeared by At- 
torney, where he ſhould by Guar- 
dian; and though after In nullo 
Errat. pleaded, yet a Certiorari. 

104, 124 

— in Parliament, after Error in 

B. R. of a Judgment in C. B. 
120 

— pending, pleaded in Abate- 
ment, to Debt brought on a Judg- 
ment. 140 

Vide plus de Error, Tit. Dower, 
Judgment, and Writ;, 


43 | Evidence may be of Not guilty, 


after pleading Guilty to an Indict- 
ment. 40 
For Confeſſion is the worſt Sort of 
Evidence, if Proof be contrary. 


49 


Transfer- 


an, 


The TALL : 


® 


Trans Hooks of the Eaſi-India 


Company allowed as Evidence. 


Page I29 and good. Page 39 

What may be produced as Evidence, | Capiatur pro Fine. 100 
and what is to be pleaded in Abate- | Expoſition of Words, &c. 

ment in Trover. 141 Abeyance. 19, 20, 27 

Exchange of Eſtates, the Qualities | Aiding and Aſſiſting. 130, 131 

thereof. 25 Attincturat. 153 

Excommunicato Capiendo, of the Writ | Communis Error, &c. 93 


and Return, with the Plea thereto, 
and a Szgnificavit, &c, 56 to 62, 


117, 118 
An Excom. Capiendo, on an Excom- 


munication pro jactitatione Mari- 
tagii. 82 
One in Execution is not chargeable 
with an Excom. Capiendo. 114, 
11 
After Error brought, Execution * 
not to be till Non pros entered. 49 
Execution taken out within the Vear, 
how continued after the Year, 
5 5 58 
executed a Vear and half after 
the Judgment, without a Sci. Fac. 
64 to 69 
— may be by a Tipſtaff, againſt 
one walking in Weſtminſter-hall. 
2 
——— of Goods, If the Sheriff MY 3s 
uod cepit to ſuch a Value, a 


Nenditioui iſſues, and if he does 


not ſell a Di/tr:ngas to the Coroner. 


118 
Vide plu Title Vrit. 


One in Execution for a Fine to the 


Queen and at the Suit of others, 
and in Irons, relieved. 52 


Executor de fon Tort, In what Caſe 
he may plead Plene Adminiſtravit. 


31 


B pays Coſts for not going on 
to Trial. | 98 | 


— 


FE 


— 


Two Executors, one only proves the 


Will, yet pleads Probate by both, 


Continuando. 153 
Conveniunt & quilibet Convenit. 154 
Conveniunt pro ſe & quolibet eor. 


ibid. 
Dampna, Gc. 3 4 
Deſerviret, & Deſervivit. 106 
Error communis. | 93 
Falſo fabricavit. | ISI 
Ita quod. 11 
Mereretur, & Merebatur. 106 
Obligamus nos & utrumque noſtrum. 
I 
Ofavis diebus. = 
Quoddam Venenum. 149 
Recuperet. 106 
Such. 130, 132 
Therein, thereof, and thereto, 130, 
132 


F. 


| Falſe Impriſonment lies, where one 


is arreſted after the Return of the 
Writ. 2 


Famoſus Libellus of an Alderman. 


| Vide Scandal, 


Feme Covert, In what Caſes ſhe ſhall 
be held to ſpecial Bail, &c. 10, 63 

Vide Baron and Feme. _T 

In what Caſes ſhe may make 

a Will or not. 147. 148 


made Defendant in e 
ment. E 


* 5. eme 


5 he 


T AI L. 


Feme Sole having a Warrant of At- 
torney to enter Judgment, marries 
before tis entered. Vide Judg- 
ment, and Page 53, 70 

Felony in ſtealing a Woman being an 
Heireſs. 101, 103, 132 

A Fi. Fa. fraudulently executed, an- 
other Fi. Fa. may be of the ſame 
Goods. 37 


A Fi. Fa. teſted before the Time li- 


mited in the Defeazance, may be 
executed after. 48 
Foreſt Laws. Quæœre if the Judges 
are bound ex Officio to take No- 
tice of them. 78 
Forcible Entries, &c. Indictments 
and other Proceedings on thoſe 
Statutes. 115, 116, 12 
Forgery. One indicted thereof. 
Frauds in the Cufloms, &c. How to 
be tried. 99 
 Furnival's Inn. The Principal there- 
of alone brings Infimul computaſſet 
for Duties, &c. held it does not 
lie, for all ought to join, 116 


I50 


G. 


Gatehouſe Priſon, and Gaol-delivery 
there. 31 
Grammatical Conſtruction of Words, 
106, 130, 131, 149, 150, 151, 
I52, 154 


H. 
Habeas Corpus can't be after Judg- 


ment, 
Heir pleads the Statute of Limita- 
tions againſt an Executor. 99 


Highways. An Order of Seſſions for 


incloſing a Highway after an ad 


quod dampnum returned, and en 
4 


118 | 


, 138 | 


Exceptions to the Order, the Wiit 


was quaſhed. Page 45, 47 
Homine Replegiando, In what Caſes 
grantable. 9 
Honour. Vide Court of Honour. 
Hundred Court, Of Proceſs there. 
Vide Lev. Fac. I, 44 
Hue and Cry. The taking in one 


Hundred and the Robbing in ano- 
ther, Action lies where the Rob- 
bery was. 157 to 160 


I. 


Indictment lies for burying one kill- 
ed, before the Coroner's Inqueſt 
fits. 10 

— for being Communis poculator, 
Jurator, &c. quaſhed. 52 

—— for not repairing Bridges, &c. 

— for Aſſault and taking Gn 
quaſhed; not alledging a Property, 


Sc. 63 
— for Forgery. 150 
— for Poiſoning. 149 


On Indictments removed, no Motion 
to be in Arreſt of judgment till 
Appearance. 39 
In Indictments, Time for the King 
to plead, or join in Demurrer. 86 
Indiftments and Informations of Per- 
jury, and Subornation of Perjury. 
100, 101 

of Forcible Entry and Detain- 
er, Cc. quaſh'd. 115, 116, 123 
After pleading Not guilty to, an In- 
dictment, a Juſtification may be 
by Evidence. 40 
Information for procuring a Gentle- 
man's Son to marry a Woman of 
ill Fame. 39 


Infor- 


- * 1 - * 2 * * 
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Informrtion for drawing Perſons into 
play, and putting falſe Dice on 
them. Page 40 

An Information tried at the Bar, is 
is not within the Statute that gives 

Coſts againſt the Proſecutor. 47 

Infant Apprentice. Vide Covenant. 

Intereſts and Cofts, Vide Judgment. 

Tnterrogatories, One taken by At- 
tachment is to be examined on 
Interrogatories. 31 

Foinder in Action. Vide Baron and 
Feme, and Furnival's Inn. 

Ireland. Error here of a Judgment 
in Ejectment there. 103 

Iſſue general or ſpecial, how joined 
and entered, and of Copies there- 
of. 50, 51 

Vide Tit. Declaration. | 

Judgment and Execution. Vide Bond 


and Judgment. 48, 64 
——— entered after the Death of the 
__ Plaintiff, | 39 
Entry of Satisfaction thereon 

vacated, | 13 
— on a Warrant of Attorney had 

by Default, 2 


—= againſt the caſual Ejector, in 
What Caſes. 118, 150 
Judgment. When it is to be given 

general, and when ſpecial, 44 
— ſiagned without a Rule to 
bring in the Record, ſet aſide. 47 
debt brought thereon pend- 
ing a Writ of Error, 62 
= on Condition there ſhould be 
no Execution till a Year and half 
after. 64 to 69 
A Difference therein, when the 
Demand in the Declaration is ſe- 
veral and when intjre. 154, 88 to 
go 

| had by Baron and Feme in 


A as * — — 


revers'd, for that the Wife is not 
to join. Page 105 
=— arreſted im Trover. 141, 142 
— arreſted in Treſpaſs. 152 
No Motion in arreſt after Judgment, 
Quod capiatur pro Fine. 100 
Nor on a Certiorari removed, till the 
Defendant appeared. 


no Rule is to be for Payment of 
Principal, Intereſt, &c. 114 
Juri ſdictions. Inferior Juriſdictions 
ought to be ſhewn in the Declara- 
tion. | 103 
Jurors in an inferior Court not agreed 
of their Verdict. 


I 
TFuſtices of Peace, Their Orders 


quaſhed in part. 10 
not to be brought into B. R. 
till after Appeal. ibid. 


may de bound over for order- 
ing Goods out of a Perſon's Poſ- 
ſeſſion to which he claims a Right. 


99 
K. 


King. Time for the King to plead 
in Indictments, or to join in De- 


murrer, 86 

See concerning his natural and poli- 

tick Capacity, 78 
L. 


Leaſe, Entry, and Ouſter, not to be 
pleaded, where one Tenant in 
Common ejects the other. 


9 
If the Defendant in Ejetment has 


not regular Notice of Trial, he is 
not to confeſs Leaſe, Entry, and 
Ouſter, but oppoſe the Judgment 


Treſpaſs, for taking Goods, &c. 


| againſt the caſual Ejector. 118,150 
Leaſe 


; 3 
After judgment in Debt on Bond, 


| 
| 
| 
| 


Hoſpital, denied. I18 
to grant Adminiſtration, &c. 
I 4 

Market Toll not incident to a Mar: 
ket of common Right.“ I2 
Marriage-Articles between Baron and 
Feme. 147, 148 
Mayor of a Corporation has no caſt- | 
ing Vote without Uſage. I2 


r F A i 


—— — —— — — — — 


Lea lor a Year and Releaſe, but 
without Conſideration or Declara- 
tion of Ulcs, Page 71, 73 

Levari facias is not the proper Pro- 
ceſs in a Hundred Court, except 
by Cuſtom. I, 44 

Limitations, How the Statute of 
Limitations is to be pleaded, 5, 

12, 29 

Lincolns-Inn- Fields. Vide Playhouſe. 

London. Information in the Mayor's 
Court there, removed by Habeas 
Corpus, 33, 29 


M. 


Mandamus to ſwear a Common- 
Council-Man. 37 
—— to {wear Churchwardens : Re- 
turn, not elected, and good. 83 
to ſwear a Chirurgeon to an 


Mayor's Court, London. Information 
there for an Aſſault, removed by 
Habeas Corpus. 28, 29 

Merchants, Vide Cuſtom of Mer- 
chants and Bills of Exchange, 

Miſnomer pleaded of Peter tor Paul, 
but Reſpondeat Ouſter. 104 

— A Peer may be named Eſquire 
in the Bail-p;ece, not lo n the 
Recognizance. 8 


38 


Money brought into Court. 114, 140, 


141 
Vide Principal, Intereſt, &c. 


| 


Monſtrance de droit, the Nature there- 


Murder. Vide Pardon: 
N. 


Ne exeat Regnum, in what Caſes 
grantable or not. Page 9 
Non ejt Factum pleaded ſpecially, 
and a Demuirer, &c. 51 

Non Pref. for want of a Declaration. 

2 

—— in Strictneſs is to be did 
before Execution after Error 
brought. 5 

not to be entered on Indict- 
ments, but on Motion and Leave 
of the Court, 86 

On Nonſuit of a Pauper he muſt 
pay Coſts to be taxed, or be 


whipp'd. 114 
a O. 
Offices of Earl Conſtable and Earl 
Marſhal. 125 
Orders of Seſſions, &c. | Vide Juſtices 
of Peace. 


Orders for Removal of a Man and 
two Children, quaſhed as to the 
Children, 54 

for diſcharging an Apprentice, 
quaſhed, not ſaying by. two Ju- 
ſtices. 

Orders general removed by a Certiorari 
ſpecial, ill. 97 

Oyer of a Deed having no Date, &c. 

of a Writ of Scire facias. 9 


P. 


Pardon of Murders amended and 
allowed, Cc. 3 13 


| Parſon, Vide Prohibition infra. 


Pariſh- 


The . 1 B 1 


Pariſh-Bounds. Not to be proved 


by the Parſon. Page 63 
Parliament. Action for a falſe Re- 
torn thereto, 13, 14; 19 


A Pauper nonſuited, muſt either pay 
Coſts, or be tax'd, or whipp'd. 
114 

Peerage. The Right thereof deter- 
mined in B. R. 15, 38 
A Peer or Biſhop, if excommuni- 


cated for 40 Days, Quære if an | 


Excom Cap' lies againſt him. 5 
Perjury. A Conviction of Suborna- 
tion of Perjury. | 100 


Playhouſe in Lincolns- Inn- Fields to be 
proſecuted. 


17 
Potfoning. An Indictment thereof, 


149 
Pleadings. Of pleading the Statute 
of Limitation, 5 


Plea amended in order to bring the 
Points therein to Iſſue. 

Vide Miſnomer. 

What may be pleaded, and what pro- 
duced as Evidence in Trover. 141 


Plea. A Diſcontinuance in the Plea. 


124 
A Plea with a general Concluſion, 
waves the ſpecial Matter. 3 
Where the Concluſion of a Plea, Cc. 
or abſque hoc, or abſque tali Cauſa, 
ſhall be with an Averment, and 
not to the Country. 10 5 
A Plea not concluding to the Country 
upon an Iſſue compleatly joined, 
good Cauſe of ſpecial Demurrer. 
105 
Privilege of C. B. pleaded in Abate- 
ment, without concluding to the 
Record. 106 
=— pleaded in Abatement. Replic. 
That he conſented, 97 
Plea in Abatement pending a Writ of 


Error. 4 | 140 


'Tis no Plea in Abatement in Treſ- 
paſs, to ſay, he is a Tenant in 
Common with the Plaintiff, Page 

105 

Nor where two Executors bring an 


Action, to ſay that one only proved 
the Will. 39 


After Demurrer the Party has four 
Days, either to join therein or 


wave It, and plead the General 
Iſſue. 123 


7 | Vide plus of Pleading, Tit. Debt, 


Executors, Re. 

Principal, Titereſt and Coſts, No 
Rule can be therein after Judg- 
ment in Debt and on Bond. 114 

And till Bail put in, one is not in 


Court to move to bring in Prin- 
cipal, Intereſt, &c. 140 
In what Attica. 141 


Privy Counſellor. Action of Scand, 
Mag. brought by him. 107 to 113 
Proceſs in the Hundred Court is Le- 


vari Fa, by Cuſtom, I, 44 
Prohibition touching a Seat in the 
Church, &c. 8 


to the Spiritual Court, quoad 
the Suing there in order to deprive 
a Parſon for being drunk at the 
Sacrament, and a Whore-maſter. 

I 
for an Aſſault and Solicitation 
of Chaſtity, 78 to 80 
in a Suit for Tithes for Agiſt- 

ment of Cattle. 11 
—— in a Suit for Tithes of Wood. 
I 

to the Court of Honour 10 
holding Plea for ſcandalous Words. 


125 
| Prohibitions after Sentence. Vide 8, 


137, 148 


| 
Uu 1 5 N 


Repairs of Chu rcbes. 


The 


TABLE. 


* 
0 
Q. 


" Quantum mereretur and Quantum 


merebatur, how conſtrued in a 


Declaration. 


Page 106 


Quantum Meruit and Indeb. I. how 


laid in a Declaration. 106 | - 
Satisfaction acknowledged on a Judg- 


R. 


Rape, Raviſhment, and Stealing of 
Women. 17, 132 
Revogyiparics of the Peace by a 
Daughter againſt her Father. 17 
Recognizance after two Terms Ap- 


pearance may be reſpited, but not 


* diſcharged, 97 
in Debt cannot ſeize a Copy- 
hold Eſtate. 38 


Record. How made where one is 
put out of Poſſeſſion on an Inqui- 
ſition. 32 

A Recordare removes all Plaints pend- 
ing at the Time wa the Return, 

138 

A Recovery ſuffered. to other Us 
than covenanted, and yet held 
good. 18 to 28 

A Reddidit ſe, to be before or upon 
Return of the two Scire Fac. s, 
the Bail. 44, 77» 98 

Reference. 
Matters to Reference ſtays not the 
Suit. 38 

Releaſes. How they operate. 74, 75 

Vide Church 
Reparrs, 

Replication. Toodiag Rules to re- 
ply. Vide Pleadings, and 61. 
Reſtitution awarded on a Forcible 

Entry. 138 

Returns to Writs, Vide Writs, 

1 1 N 


| 


| 


a Re Y 
nun 


A general Submiſfion of | 


Statute of Compolition of two Thirds 


þ 
I 


Falſe Returns to Parliament Page 


13, 14 
to a Mandamus. 37 
Robbery. Vide Hue and Cry. 


8. 


ment, and afterwards vacated. 13 
Scandal of an Alderman of Cheſter, 
Judgment there and Error here, 
I 
Scandalous Words of a Privy Ott 
ſellor. 107 to 113 
Scandal. Coſts and Damages therein. 
12 
Scire Fac. Error of Judgment Fg 
on, and Exceptions thereto, 3, 4, 6 
upon a former Scire Fac. not 
returned. 5, 6, 7, 68 
upon a Recognizance for try- 
ing an Indictment. 9 
againſt the Plaintiff in Error, 
to ſhew Cauſe why there ſhould | 
not be Execution of the judgment, 
is to compel the Plaintiff to aſſign 
Errors. 49 
againſt the Bail, who ten- 
dered the Principal before a Judge, 
but he eſcaped before the f 
piece filed, yet filed afterwards. 
Two Scire Fac. s againſt the Ball, 
how the ſecond muſt be teſted, 


40, 96 
of the ſame Te ge, but ſeveral 
Returns. 138 


S1gnificavit on an Excommunicato 
Capiendo, and Exceptions thereto. 
7 to 61, x17, 118 


in Numer, Fe. n IO, 11, 


Wt 16 
wives De Donis expounded, -23 
Statute 


7 


The 
—_— 


* 


TABLE. 


Statute of Limitations pleaded by the 
Heir againſt the Executor, Ce. 


Page 5, 12, 99 | 
Stealing of * Heireſſes, Fe- 


lony r 101, 102, 132 
Steward of an he Court diſ- 


charges a jury without Verdict and 
an Attachment. 2 


A Submiſſion to a Reference general- 


ly, ſtays not the Suit. 38 
Subornation of. Perjury. On a Con- 
viction thereof, the 'Judgment is 
uod capiatur, Ec. 100 
Surety of the Peace by a Daughter 
againſt her Father. 17 


＋T. 


Tail. Tenant in Tail covenants to 
ſtand ſeized to-Uſes, but ſuffers a 
Recovery to other Uſes, and held 
good. | 18 to 28 

Term. Trinity Term can't end on 


Midſummer Day. 17 


=—— adjourned for one Return, 1 
Toll. 
common Right) 12 
Tolt lies not in a perſonal Action. 38 
Traverſe of a Plea varying from the 
Declaration. 16 
Trover. 
Caſes; 141, 142 
Trover and Converſion of a Ship, &c. 
9 

Trial. What Affidavit neceſſary to 
grant a new Trial. 31 


at Bar denied to be put off on 


not likely to be there. 121 
After a Trial at Bar, a new Trial 
denied. 37, 156 


New Trial denied after a View, there 
being Evidence on both Sides. 117 


Not incident to a Market (of 


, 


þ 


| 


How brought, and in what | 


i... i. 
8 


Tythes of Wood, and of Ae | 
of Cattle, Sc. Vide Probibition, 


V. 
Variance between the Sci. Fac. and 
the Recognizance. Page 9 
—— of a Deed, having no Date, 
from the Declaration. 
— between the Declaration and 
the Writ of Inquiry. 73 
—— between the Articles of Agree- 
ment and the Declaration. 143, 87 
—— between the Leaſe and the 
Declaration. 96 
between the Suggeſtion in a 
Prohibition and the Declaration. 
11 
—— between the Averment and he | 
Agreement, 14.3 
Verdict given on a Juror's Know- 
ledge, he is to be ſworn thereto. 2 
Venditioni Exponas. 118 
Vicecomes non miſit breve. 5, co, 68 
Uſes. Of Uſes at the Common Law, 
and by the Statute, &c. 71, T2476 
A Covenant to ſtand ſeifed to Uſes 
avoided by a Recovery. 18 to 28 


Uſury. Indictment on the Statute of 
Uſury, and Evidence therein. 


W. 


Judgment en- 
2, 139 


Warrenl of Attorney, 
tered thereon. 


Warrant of Attorney to enter Judg- 
Affidavit that the Witneſſes were | 


ment, and the Party dead before 
entered, yet good, 93 to 95 
So if it be to confeſs a Judgment, 
and the Party revokes it before en- 


teped. 95 


80 


— -- 


The TABLE 


So of one under Confinement. no 
Attorney preſent, is by Dureſs. 
Page 115, 139 
Witneſs. The Parſon no good Wit- 
neſs touching the Bounds of the 
Pariſh, 63 
-—-— What Affidavit of a Witneſs is 
neceſſary to have a new Trial. 31 
A Witneſs ſwearing to procure his 
Liberty, how far to be credited. 
II 
Words. How to be conſtrued, . 
of Intendment of Words. 106, 
108, 109, 130, 131, 154 


Writs of Sci. Fa. Ca. Sa. &c. how 
retornable, &c, Page 5, 6, 7, 30, 
40, 50, 68 

———— of Ca. Sa. on a Judgment after 
a Year and a Day without a Sci. 
Fa. and the Priſoner in Execution 
eſcapes; Action for the Eſcape, and 


Judgment pro Quer“. n 
of Error Sci. Fa. quaſhed. 
7, 8, 10 


of Withernam ſuperſeded. 17 
Writs of Inquiry ſet aſide for exceſ- 
ſive Damages, Cc. $869 6, 
Women. Rape and Stealing of Wo- 
0 IF. 101, 102, 132 


